Mortensen v. Stewart Title Guar. Co. Clerk\u27s Record v. 3 Dckt. 35949 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
3-12-2009
Mortensen v. Stewart Title Guar. Co. Clerk's Record
v. 3 Dckt. 35949
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.
Recommended Citation
"Mortensen v. Stewart Title Guar. Co. Clerk's Record v. 3 Dckt. 35949" (2009). Idaho Supreme Court Records & Briefs. 192.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/192
Vol._ :1 . ~ 
--,o·~ 
LA'/tJ CLERK 
IN THE SUPREME COURT 
OF THE STA TE OF IDAHO 
VERNON JERRY MORTENSEN 
Plaintiff/ Appellant, 
vs 
_e,;;;;;=;:;.__-=-=....:i;~W RT TITLE GUARANTY 
COMPANY 
MAR I 2 2009 
D fondant/Respondent, 
e Court _court of Appeals_ 
Entered 011 ATS by: 
~ERK'S RECORD ON 
APPEAL FROM THE DISTRICT COURT OF THE 
FIRST JUDICIAL DISTRICT OF IDAHO, IN AND 
FOR THE COUNTY OF KOOTENAI 
ATTORNEY FOR APPELLANTS 
Sam Johnson 
ATTORNEY FOR RESPONDENTS 
Todd Reuter 
SUPREME COURT DOCKET 35949-2008 
Volume 3 
----------
• • 
TABLE OF CONTENTS 
CLERK'S RECORD ON APPEAL ..................................................................................... a 
COMPLAINT AND DEMAND FOR WRY TRIAL 
Filed July 2, 2007 ..................................................................................................... I 
NOTICE OF APPEARANCE 
Filed July 26, 2007 ................................................................................................... 9 
ANSWER 
Filed August 6, 2007 ..................................... , ........................................................ 11 
ORDER FOR COURT MEDIATION 
Filed October 5, 2007 ............................................................................................ 18 
AFFIDAVIT OF TODD REUTER IN SUPPORT OF DEFENDANT'S MOTION 
FOR SUMMARY WDGMENT 
Filed January 17, 2008 ........................................................................................... 20 
AFFIDAVIT OF JOHN HOLT REGARDING DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Filed January 17, 2008 ......................................................................................... 102 
AFFIDAVIT OF SCOTT FONTE IN SUPPORT OF DEFENDANT'S MOTION 
FOR SUMMARY WDGMENT 
Filed January 17, 2008 ......................................................................................... 12 I 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Filed January 17, 2008 ......................................................................................... 124 
DEFENDANT'S NOTICE AND MOTION FOR SUMMARY WDGMENT 
Filed January I 7, 2008 ......................................................................................... 131 
NOTICE OF APPEARANCE 
Filed January 29, 2008 ......................................................................................... 133. 
AFFIDAVIT OF TODD REUTER IN SUPPORT OF STEWART TITLE 
GUARANTY'S MOTION FOR SUMMARY WDGMENT 
Filed February 19, 2008 ....................................................................................... 135 
• • 
TABLE OF CONTENTS 
AFFIDAVIT OF DAVID ENGLISH REGARDING STEWART TITLE'S 
MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 240 
AFFIDAVIT OF RICHARD W MOLLERUP REGARDING STEWART 
TITLE GUARANTY'S MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 243 
AFFIDAVIT OF JOHN HOLT IN SUPPORT OF STEWART TITLE 
GUARANTY'S MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 254 
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT 
Filed February 19, 2008 ....................................................................................... 296 
DEFENDANT'S NOTICE AND MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 311 
AFFIDAVIT OF PLAINTIFF VERNON JERRY MORTENSEN 
Filed March 4, 2008 ............................................................................................. 313 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Filed March 4, 2008 ............................................................................................. 332 
AFFIDAVIT OF MICHELLE FINK 
Filed March 11, 2008 ........................................................................................... 345 
SECOND AFFIDAVIT OF TODD REUTER IN SUPPORT OF STEWART 
TITLE'S MOTION FOR SUMMARY JUDGMENT 
Filed March 11, 2008 ........................................................................................... 352 
SECOND AFFIDAVIT OF JOHN HOLT IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
Filed March 11, 2008 ........................................................................................... 390 
STEWART TITLE'S REPLY IN SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT 
Filed March 11, 2008 ........................................................................................... 406 
MEMORANDUM OPINION AND ORDER IN RE: DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT 
Filed March 27, 2008 ........................................................................................... 420 
• • 
TABLE OF CONTENTS 
AFFIDAVIT OF TODD REUTER IN SUPPORT OF MOTION FOR ATTORNEY 
FEES & COSTS 
Filed April 28, 2008 ............................................................................................. 430 
DEFENDANT'S MEMORANDUM OF COSTS 
Filed April 28, 2008 ............................................................................................. 498 
MEMORANDUM IN SUPPORT OF MOTION FOR AW ARD OF REASONABLE 
ATTORNEY FEES TO DEFENDANT AS PREVAILING PARTY 
Filed April 28, 2008 ............................................................................................. 50 I 
MOTION FOR RECONSIDERATION 
Filed May 8, 2008 ................................................................................................ 505 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION FOR ATTORNEY'S FEES AND COSTS 
Filed May 12, 2008 .............................................................................................. 508 
MOTION TO DISALLOW DEFENDANT'S REQUEST FOR COSTS AND 
ATTORNEYS FEES 
Filed May 12, 2008 .............................................................................................. 512 
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION 
Filed May 22, 2008 .............................................................................................. 514 
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION 
FOR A WARD OF REASONABLE ATTORNEY FEES AND COSTS 
Filed May 28, 2008 .............................................................................................. 521 
SECOND AFFIDAVIT OF TODD REUTER IN SUPPORT OF MOTION FOR 
ATTORNEY FEES & COSTS 
Filed May 23, 2008 .............................................................................................. 524 
STEWART TITLE'S RESPONSE TO MOTION FOR RECONSIDERATION 
Filed June 5, 2008 ................................................................................................ 545 
PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION 
Filed June 11, 2008 .............................................................................................. 562 
MEMORANDUM OPINION AND ORDER IN RE: PLAINTIFF'S MOTION 
FOR RECONSIDERATION 
Filed June 24, 2008 .............................................................................................. 586 
• • 
TABLE OF CONTENTS 
AFFIDVIT OF THERESA L KEYES IN SUPPORT OF DEFENDANT'S 
MOTION FOR ATTORNEY FEES & COSTS 
Filed July 9, 2008 ................................................................................................. 590 
FINDINGS AND CONCLUSIONS IN RE: COSTS AND ATTORNEY FEES 
Filed Noven1ber 19, 2008 .................................................................................... 603 
JUDGMENT 
Filed November 19, 2008 .................................................................................... 607 
NOTICE OF APPEAL 
Filed November 28, 2008 ..................................................................................... 627 
CLERK'S CERTIFICATE ................................................................................................ aa 
CLERK'S CERTIFICATE OF SERVICE ....................................................................... aaa 
• • 
INDEX 
AFFIDAVIT OF DAVID ENGLISH REGARDING STEWART TITLE'S 
MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 240 
AFFIDAVIT OF JOHN HOLT IN SUPPORT OF STEWART TITLE 
GUARANTY'S MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 254 
AFFIDAVIT OF JOHN HOLT REGARDING DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Filed January 17, 2008 ......................................................................................... 102 
AFFIDAVIT OF MICHELLE FINK 
Filed March 11, 2008 ........................................................................................... 345 
AFFIDAVIT OF PLAINTIFF VERNON JERRY MORTENSEN 
Filed March 4, 2008 ............................................................................................. 313 
AFFIDAVIT OF RICHARD W MOLLERUP REGARDING STEW ART 
TITLE GUARANTY'S MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 243 
AFFIDAVIT OF SCOTT FONTE IN SUPPORT OF DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT 
Filed January 17, 2008 ......................................................................................... 121 
AFFIDAVIT OF TODD REUTER IN SUPPORT OF DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT 
Filed January I 7, 2008 ........................................................................................... 20 
AFFIDAVIT OF TODD REUTER IN SUPPORT OF MOTION FOR ATTORNEY 
FEES & COSTS 
Filed April 28, 2008 ............................................................................................. 430 
AFFIDAVIT OF TODD REUTER IN SUPPORT OF STEWART TITLE 
GUARANTY'S MOTION FOR SUMMARY JUDGMENT 
Filed February 19, 2008 ....................................................................................... 135 
AFFIDVIT OF THERESA L KEYES IN SUPPORT OF DEFENDANT'S 
MOTION FOR ATTORNEY FEES & COSTS 
Filed July 9, 2008 ................................................................................................. 590 
ANSWER 
Filed August 6, 2007 .............................................................................................. 11 
• • 
INDEX 
CLERK'S CERTIFICATE OF SERVICE ....................................................................... aaa 
CLERK'S CERTIFICATE ................................................................................................ aa 
CLERK'S RECORD ON APPEAL ..................................................................................... a 
COMPLAINT AND DEMAND FOR JURY TRIAL 
Filed July 2, 2007 ..................................................................................................... l 
DEFENDANT'S MEMORANDUM OF COSTS 
Filed April 28, 2008 ............................................................................................. 498 
DEFENDANT'S NOTICE AND MOTION FOR SUMMARY .JUDGMENT 
Filed February 19, 2008 ....................................................................................... 31 I 
DEFENDANT'S NOTICE AND MOTION FOR SUMMARY JUDGMENT 
Filed January 17, 2008 ......................................................................................... 13 I 
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION 
FOR AW ARD OF REASONABLE ATTORNEY FEES AND COSTS 
Filed May 28, 2008 .............................................................................................. 52 I 
FINDINGS AND CONCLUSIONS IN RE: COSTS AND ATTORNEY FEES 
Filed November 19, 2008 .................................................................................... 603 
JUDGMENT 
Filed November 19, 2008 .................................................................................... 607 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Filed January 17, 2008 ......................................................................................... 124 
MEMORANDUM IN SUPPORT OF MOTION FOR A WARD OF REASONABLE 
ATTORNEY FEES TO DEFENDANT AS PREVAILING PARTY 
Filed April 28, 2008 ............................................................................................. 501 
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT 
Filed February 19, 2008 ....................................................................................... 296 
MEMORANDUM OPINION AND ORDER IN RE: DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT 
Filed March 27, 2008 ....................................................... .' ................................... 420 
• • 
INDEX 
MEMORANDUM OPINION AND ORDER IN RE: PLAINTIFF'S MOTION 
FOR RECONSIDERATION 
Filed June 24, 2008 .............................................................................................. 586 
MOTION FOR RECONSIDERATION 
Filed May 8, 2008 ................................................................................................ 505 
MOTION TO DISALLOW DEFENDANT'S REQUEST FORCOSTS AND 
ATTORNEYS FEES 
Filed may 12, 2008 .............................................................................................. 512 
NOTICE OF APPEARANCE 
Filed January 29, 2008 ......................................................................................... 133 
NOTICE OF APPEARANCE 
Filed July 26, 2007 ................................................................................................... 9 
NOTICE OF APPEAL 
Filed November 28, 2008 .................................................................................... 627 
ORDER FOR COURT MEDIATION 
Filed October 5, 2007 ............................................................................................ 18 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION FOR ATTORNEY'S FEES AND COSTS 
Filed May 12, 2008 .............................................................................................. 508 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Filed March 4, 2008 ............................................................................................. 332 
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION 
Filed May 22, 2008 .............................................................................................. 514 
PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION 
Filed June 11, 2008 .............................................................................................. 562 
SECOND AFFIDAVIT OF JOHN HOLT IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
Filed March 11, 2008 ........................................................................................... 390 
• • 
INDEX 
SECOND AFFIDAVIT OF TODD REUTER IN SUPPORT OF MOTION FOR 
ATTORNEY FEES & COSTS 
Filed May 23, 2008 .............................................................................................. 524 
SECOND AFFIDAVIT OF TODD REUTER IN SUPPORT OF STEWART 
TITLE'S MOTION FOR SUMMARY WDGMENT 
Filed March 11, 2008 ........................................................................................... 352 
STEWART TITLE'S REPLY IN SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT 
Filed March 11, 2008 ........................................................................................... 406 
STEWART TITLE'S RESPONSE TO MOTION FOR RECONSIDERATION 
Filed June 5, 2008 ................................................................................................ 545 
_J 
<::( 
z 
(!) 
0::: 
0 
• 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83 814-183 9 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
ST A TE OF WASHINGTON ) 
) ss. 
County of Spokane ) 
No. 07-4690 
AFFIDAVIT OF TODD REUTER 
IN SUPPORT OF MOTION FOR 
ATTORNEY FEES & COSTS 
Todd Reuter, being first duly sworn, on oath deposes and says: 
I. I am an attorney licensed to practice law in the State of Idaho and admitted 
to practice before this Court. I am the attorney for Defendant, Stewart Title Guaranty 
AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF 
MOTION FOR ATTORNEY 
FEES - 1 
K:\2023782100026117034_ TRI 17034P24XE 
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Company, in the above action and make the statements in this affidavit based on personal 
knowledge and the pleadings filed in the action. 
2. My work on this matter consisted of several distinct aspects. One of those 
was having to move for summary judgment because Mr. Mortensen would not admit that 
he sued the wrong party. While attorney Sam Johnson quickly agreed that Stewart Title 
of Coeur d'Alene was the wrong party, my firm's fees for preparing the motion for 
summary judgment were approximately $5,300. (See Feb. 5, 2008 invoice attached as part 
of Ex. B hereto). In addition, my associate attorney, Jenae Ball, had to fly to Boise to 
review documents that should have been produced in response to Defendant's discovery 
requests. These documents were located at the office of Plaintiffs appellate attorney, 
Terri Yost, and the costs associated with reviewing the discovery documents totaled 
$372.82. (See Ex. G hereto). 
3. On March 27, 2008, the court filed its Memorandum Opinion and Order in 
Re: Defendant's Motion for Summary Judgment. 
4. Defendant incurred attorneys' fees in the total amount of $64,061.00 from 
July 17, 2007 through April 11, 2008, in prosecuting this case. Defendant will provide 
additional April fees at the hearing of this matter. 
5. Attached hereto as Exhibit A is a summary of all fees (billed and unbilled) 
in this matter through April 11, 2008. Billed and unbilled fees from April 12, 2008 to the 
date of this hearing will be provided at the hearing. 
6. Attached hereto as Exhibit B are true and correct copies of the invoices in 
support of the attorney's fees in this matter. 
AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF 
MOTION FOR ATTORNEY 
FEES - 2 
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7. The primary lawyers and staff working on this matter were: 
Todd Reuter, Partner 
Billing rate for 2007: $250.00/265.00 per hour 
Billing rate for 2008: $260.00 per hour 
Tl. Hours: 182.10 Tl. Fees: $46,464.50 
Jenae M. Ball, Associate Attorney 
Billing rate for 2008: $195.00 per hour 
Tl. Hours: 55. IO Tl. Fees: $10,744.50 
Kjirstin J. Graham, Associate Attorney 
Billing rate for 2008: $185.00 per hour 
Tl. Hours: 3.70 Tl. Fees: $684.50 
Rosemary Harnett, Litigation Paralegal 
Billing rate for 2007: $90.00 per hour 
Billing rate for 2008: $85.00 I $90.00 per hour 
Tl. Hours: 2.20 Tl. Fees: $198.00 
Melody Roberts, Litigation Paralegal 
Billing rate for 2007: $130.00 per hour 
Billing rate for 2008: $135.00 per hour 
Tl. Hours: 19.50 Tl. Fees: $2,536.50 
Trent Hooper, Law Clerk/ Student 
Billing rate for 2007: $90.00 per hour 
Tl. Hours:2.20 Tl. Fees: $198.00 
Brett Venn, Law Clerk / Student 
Billing rate for 2007: $90.00 per hour 
Billing rate for 2008: $95.00 per hour 
Tl. Hours: 2.6 Tl. Fees: $240.00 
AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF 
MOTION FOR ATTORNEY 
FEES- 3 
K:12023782\00026117034_ TRI 17034P24XE 
/'''-
' ' \., ., --
• • 
Brian T. Sniffen, Law Clerk/ Student 
Billing rate for 2007: $80.00 per hour 
Tl. Hours: 7.8 Tl. Fees: $624.00 
Erik Lamb, Law Clerk / Student 
Billing rate for 2008: $95 .00 per hour 
Tl. Hours: 12.30 Tl. Fees: $1,168.50 
Brandon Ross, Law Clerk / Student 
Billing rate for 2008: $95.00 per hour 
Tl. Hours: 11.00 Tl. Fees: $1,045.00 
Kristine Lloyd, Librarian 
Billing rate for 2008: $160.00 per hour 
Tl. Hours: .7 Tl. Fees: $112.00 
8. Attached hereto as Exhibit C is a true and correct copy of the Jan. 17, 2002 
Affidavit of Scott Fonte. 
9. Attached hereto as Exhibit Dis a true and correct copy of a K&L Gates 
letter to Mr. Mortensen. 
10. Attached hereto as Exhibit Eis a true and correct copy of the June 10, 2002 
Affidavit of Mortensen from the Akers litigation. 
11. Attached hereto as Exhibit Fis a true and correct copy of the Answer 
herein. 
12. Attached hereto as Exhibit G is a true and correct copy of the Travel 
Expense Voucher and receipts associated with associate attorney, Jenae Ball's, trip to 
Boise. 
AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF 
MOTION FOR ATTORNEY 
FEES-4 
K:12023782\00026117034_ TRl17034P24XE 
• • 
I hereby swear and affirm, under penalty of perjury under the laws of the states of 
Todd eut r 
SUBSCRIBED AND SWORN to before me this a'o 'fPday of April, 2008, by 
Todd Reuter. 
[PrintN eJ ME LOO Lf A . &aeR \-s 
Notary Public in and for the 
State of Washington residing at 
Spokane County 
My Appointment Expires: ..3 /to>. /, el.. 
I 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 28th day of April, 2008, I caused to be served a 
true and correct copy of the foregoing Affidavit by the method indicated below, and 
addressed to the following: 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
Email 
AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF 
MOTION FOR ATTORNEY 
FEES - 5 
K:12023782100026\17034_ TRI 17034P24XE 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83702 
Fax No. 208-947-2424 
sam@treasurevalleylawyers.com 
., 
• • 
Exhibit A 
(~ .. ; 
Time Recap Summary by Timekeeper [2023782.00026 - Defense of Fraud Claim] 
Client:2023782 - Stewart Title Guaranty Company 4/14/2008 1 :10:40 PM 
240.00 B.S. Venn 
17005 9.70 776.00 7.80 624.00 B.T. Sniffen (NLH) 
17034 182.10 46630.00 182.10 46646.50 J.T. Reuter 
17038 19.50 2536.50 19.50 2536.50 M.A. Roberts 
17W8 3.40 306.00 2.20 198.00 T. Hooper 
17096 3.20 
-· ·. •, 
288.00 2.20 198.00 R.A. Hamett 
17141 5.00 925.00 3:70 684.50 K.J. Graham 
17143 55.10 107'.44.50 55.10. 10744.50 J.M. Ball 
17144 14.00 1330.00 11.00 1045.00 B.M. Ross 
17145 12.90 1225.50 12.30 1168.50 E. Lamb 
20713 .70 112.00 .70 112.00 K.E. Lloyd 
TOTAL 308.60 65151.50 299.20 64197.50 
Page 1 
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K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeru d'Alene 
Attn: Mr. John Holt 
923 S. Bridgeway Place, Ste 140 
Eagle, ID 83616 
For Professional Services Rendered Through August 31, 2007: 
2023 782.00026 Defense of Fraud Claim 
Total Due From Previous Statements 
Fee Amount 
Disbursement Amount 
Total Amount Due This Matter 
• Kirkpatrick & Lockhart Preston Gates Ellis UP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
September 26, 2007 
Invoice Number: 1707231 
J.T. Reuter 
1,428.50 
0.00 
0.00 
1,428.50 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate slalemenl of account al the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100. Seallle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeru d'Alene 
Attn: Mr. John Holt 
923 S. Bridgeway Place, Ste 140 
Eagle, ID 83616 
• 
Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
1 509.624.2100 www.klgates.com 
September 26, 2007 
Invoice Number: 1707231 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
For Professional Services Rendered Through August 31, 2007: 
Date Atty Hours Amount Description of Services 
07/17/07 BTS 1.00 80.00 Research Idaho insurance law pertaining to the 
payment by Stewart Title of policy limits. 
07/17/07 JTR 0.40 106.00 Read Mortensen v. Stewart Title complaint. 
07/23/07 BTS 3.60 288.00 Research and write memorandum regarding the 
effect of Stewart Title payment. 
07/25/07 JTR 0.60 159.00 Read memo of law regarding effect of payment of 
insurance limits. 
07/26/07 BTS 0.50 40.00 Research statutes of limitation for Stewart Title 
action to determine whether any of the alleged 
causes of action are untimely/barred by the 
applicable statute of limitation. 
07/26/07 JTR 0.10 26.50 Prepare Answer to complaint. 
08/03/07 XRH 0.60 54.00 Review and edit draft Answer. 
08/06/07 JTR 1.10 275.00 Draft answer to Mortensen complaint; telephone 
conference with J. Holt regarding same. 
08/31/07 JTR 1.60 400.00 Review complaint in preparation of written 
discovery; draft same. 
Total Hours: 9.50 Total Fees: 1,428.50 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account al the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100, Seallle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeru d'Alene 
Attn: Mr. John Holt 
923 S. Bridgeway Place, Ste 140 
Eagle, ID 83616 
Name Hours 
J.T. Reuter 
J.T. Reuter 
R.A. Hamett 
B.T. Sniffen 
Total: 
Total Amount Due This Bill 
Total Now Due 
1.10 
2.70 
0.60 
5.10 
9.50 
Rate 
265.00 
25.0.00 
90.00 
80.00 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
September 26, 2007 
Invoice Number: 1707231 
Page 3 
J.T. Reuter 
Amount 
291.50 
675.00 
54.00 
408.00 
1,428.50 
1,428.50 
1,428.50 
This invoice reflects fees and costs not previously' billed. Past due balances, if any, will be shown on a separate slalemenl of account al the beginning of the 
nexl month. Payment is due in U.S. dollars upon receipl. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
51" Ave. Suite 2100, Seallle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
ti ··~ 
( ... 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Scott E. Fonte 
2205 Ironwood Place 
Coeur d'Alene, ID 83814 
For Professional Services Rendered Through September 30, 2007: 
2023 782.00026 Defense of Fraud Claim 
Fee Amount 
Disbursement Amount 
Total Current Charges 
•
irkpatrick & Lockhart Preston Gates Ellis LLP 
18 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
October 9, 2007 
Invoice Number: 1717013 
J.T. Reuter 
6,267.00 
662.16 
6,929.16 
This invoice reflects fees and costs nol previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5'' Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Scott E. Fonte 
2205 Ironwood Place 
Coeur d'Alene, ID 83 814 
•
Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
October 9, 2007 
Invoice Number: 1717013 
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J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
For Professional Services Rendered Through September 30, 2007: 
Date Atty Hours Amount Description of Services 
09/04/07 JTR 2.90 725.00 Review complaint and Akers case to prepare action 
plan and written discovery; draft discovery. 
09/05/07 JTR 0.70 175.00 Telephone conference with R. Mollerup regarding 
case background and legal issues. 
09/06/07 JTR 1.90 475.00 Prepare written discovery to plaintiff. 
09/07/07 BTS 2.70 216.00 Research elements of Plaintiffs claims and statutes 
of limitations for those claims. 
09/07/07 JTR 1.80 450.00 Review court file in Akers v. Mortensen. 
09/15/07 JTR 0.90 225.00 Select documents from Akers v. White for copying; 
review site map; prepare status report; letter to V. 
Mortensen regarding same 
09/24/07 JTR 0.50 125.00 Review documents received from R. Mollerup 
09/25/07 JTR 6.60 1,650.00 Review Akers pleadings and documents produced 
by R. Mollerup. 
09/25/07 BSV 1.40 126.00 Research Idaho case law and statutes regarding 
statute of limtiations for IIED claim and continuing 
tort theory. 
09/26/07 JTR 5.70 1,425.00 Review pleadings from Akers v. Mortensen and 
White to prepare discovery and case strategy 
09/27/07 JTR 2.30 575.00 Prepare answers to plaintiff's requests for admission 
09/28/07 JTR 0.40 100.00 Draft answers to requests for admission 
Total Hours: 27.80 Total Fees: 6,267.00 
This invoice reflects fees and costs nol previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
51• Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
{ ~ ··_} 
L 
K&LIGATES • .irkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Scott E. Fonte 
2205 Ironwood Place 
Coeur d'Alene, ID 83814 
Name 
J.T. Reuter 
B.T. Sniffen 
B.S. Venn 
Total: 
Disbursements 
Photocopy 
Other 
Hours 
23.70 
2.70 
1.40 
27.80 
Parking/ Mileage - Nicholas A. Murray Mileage - Drop 
off check to Records for copy of file. 
Travel Related Meals - Nicholas A. Murray Mileage -
Pick up file copies 
Total Disbursements: 
Total Amount Due This Bill 
Rate 
250.00 
80.00 
90.00 
Amount 
75.24 
520.00 
33.46 
33.46 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
October 9, 2007 
Invoice Number: 1717013 
Page 3 
J.T. Reuter 
Amount 
5,925.00 
216.00 
126.00 
6,267.00 
662.16 
6,929.16 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank. Private Financial Services, 1420 
5th Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
' ' 
' l· 
-, 
1., 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83 814-2467 
For Professional Services Rendered Through October 31, 2007: 
2023 782.00026 Defense of Fraud Claim 
Fee Amount 
Disbursement Amount 
Total Current Charges 
•
irkpatrick & Lockhart Preston Gates Ellis LLP 
18 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
November 20, 2007 
Invoice Number: 1734073 
J.T. Reuter 
8,087.00 
126.93 
8,213.93 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
C .'j ·, . 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
•
Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
November 20, 2007 
Invoice Number: 1734073 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
For Professional Services Rendered Through October 31, 2007: 
Date Atty Hours Amount Description of Services 
10/01/07 JTR 1.10 275.00 Draft written discovery to plaintiff (1.0); proposed 
meeting agenda to P. O'Brien ( .1) 
10/04/07 JTR 2.20 550.00 Answer plaintiffs requests for admission, including 
phone confence with J. Holt 
10/05/07 JTR 1.60 400.00 Prepare for and attend status call with P. O'Brien 
(.4); review policies and prepare for call with M. 
Reagan (1.2) 
10/08/07 JTR 1.40 350.00 Answer written discovery 
10/15/07 JTR 2.10 525.00 Interview D. English regarding his role in Baker 
and Akers events(.7); telephone conference with J. 
Holt regarding discovery and factual background 
(l .4) 
10/16/07 JTR 0.20 50.00 Draft answers to requests for admission 
10/18/07 XRH 1.00 90.00 Confer with T. Reuter regarding notice to clients 
regarding preservation of files and documents 
pending litigation (.2); prepare drafts of letters to S. 
Fonte at Stewart Title Company of Coeur d'Alene 
and P. O'Brien of Stewart Title Guaranty regarding 
preservation of files pending litigation (.5); prepare 
drafts of Notice to employees regarding 
preservation of files pending litigation (.3) 
I 0/18/07 JTR 2.90 725.00 Review and draft answers to plaintiffs 
interrogatories and requests for documents 
I 0/19/07 MAR 0.40 52.00 Review Order for Court Mediation, research Idaho 
Code and Rules and telephone conference with 
This invoice reflects fees and costs not previously obilled. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
5th Ave. Suite 2100, Seallle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
Date Atty Hours 
10/19/07 JTR 3.30 
10/22/07 MAR 0.20 
10/22/07 TH 0.50 
10/22/07 JTR 1.70 
10/23/07 JTR 1.90 
I 0/24/07 MAR 0.50 
10/24/07 JTR 3.00 
10/25/07 MAR 1.00 
10/25/07 MAR 0.20 
10/25/07 JTR 3.90 
10/25/07 MAR 0.80 
10/25/07 XRH 0.60 
Amount 
825.00 
26.00 
45.00 
425.00 
475.00 
65.00 
750.00 
130.00 
26.00 
975.00 
104.00 
54.00 
•
irkpatrick & Lockhart Preston Gates Ellis LLP 
18 W. Riverside Avenue 
Suite 300 
Spokane. WA 99201-0602 
T 509,624.2100 www.klgates.com 
November 20, 2007 
Invoice Number: 1734073 
Page 3 
J.T. Reuter 
Description of Services 
Judge Haynes' chambers regarding alternative 
dispute resolution process 
Draft answers to written discovery (2.4); letter to V. 
Mortensen regarding same (.6); telephone 
conference with S. Fonte regarding same (.3) 
Continued telephone calls to and from J. Haynes 
office regarding Order for Court Mediation 
Conference with T. Reuter regarding preparation of 
motion to dismiss, appropriate legal theory, and 
relevant facts. 
Review Stewart Title of Coeur d' Alene White file 
Review Coeur d' Alene office file on White policy 
Telephone conferences with J. Haynes and J. 
Stegner's assistants and email to T. Reuter 
regarding status of Order for Court Mediation 
Prepare answers to Plaintiffs written discovery 
Review documents for response to request for 
production of documents from Plaintiff 
Conference with T. Reuter regarding Order of Court 
for Mediation 
Prepare answers to plaintiffs written discovery, 
including review of D. English trial testimony and 
affidavit in Akers case (3 .1 ); detailed conversation 
with V. Mortensen regarding discovery, settlement 
and background of case (. 8) 
Review email from and to T. Reuter and J. Holt 
regarding response to interrogatory request for 
details on complaints filed against client (.2); 
commence research of same (.6) 
Finalize and serve Responses to Requests for 
Admission on Pro Se Plaintiff Vernon Mortensen 
(.4); draft letter to Clerk of Court for filing of 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5'" Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
--·-· 
K&LIGATES • .irkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue Suite 300 
Tax ID No. 25 0921018 Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
Stewart Title of Coeur d'Alene November 20, 2007 
Attn: Mr. Scott E. Fonte Invoice Number: 1734073 
Vice President Page 4 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 J.T. Reuter 
Date Atty Hours Amount Description of Services 
Notice of Service of Responses to Requests for 
Admission (.2) · 
I 0/26/07 MAR 0.90 117 .00 Confer:ences with T. Reuter, K&L Research 
Department and Kootenai County District court 
regarding availability of records in response to 
Interrogatories and Request for Production of 
documents relates to complaints and claims 
10/26/07 MAR 0.40 52.00 Research availability of telephone records in 
response to Plaintiff's Request for Production 
regarding same (.2); continued review of documents 
for response to Requests for Production (.2) 
10/26/07 JTR 0.50 125.00 Prepare answers to written discovery 
10/26/07 TH 1.70 153.00 Analysis of case regarding potential motion to 
dismiss for failure to state a claim and statute of 
limitations violation (1.5); conference with T. 
Reuter regarding analysis conclusions (.2) 
10/29/07 MAR 1.00 130.00 Continued preparation of answers to Plaintiffs 
Interrogatories and Requests for Production of 
Documents to Stewart Title 
10/29/07 MAR 3.00 390.00 Continued review of all documentation in 
preparation for production of documents in 
response to Plaintiff's Requests for Production of 
Documents (2.5); ·telephone conference with S. 
Fonte regarding status of data for responses to 
Requests for Production (.5) 
10/30/07 MAR 0.20 26.00 Status email to T. Reuter regarding document 
production in response to Plaintiff's Requests for 
Production of Documents 
I 0/30/07 JTR 0.20 50.00 Review documents provided by North Idaho Title 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83 814-2467 
Date Atty Hours 
10/31/07 JTR 0.30 
10/31/07 MAR 0.40 
Total Hours: 
Name 
J.T. Reuter 
M.A. Roberts 
R.A. Hamett 
T. Hooper 
Total: 
Disbursements 
Photocopy 
On-Line Legal Research 
Other 
Amount 
75.00 
52.00 
39.10 
Total Disbursements: 
•
kpatrick & Lockhart Preston Gates Ellis LLP 
8 W. Riverside Avenue 
Suite 300 
Spokane. WA 99201-0602 
T 509.624.2100 www.klgates.com 
November 20, 2007 
Invoice Number: 1734073 
Page 5 
J.T. Reuter 
Description of Services 
Answer plaintiff's written discovery 
Review client's response to Plaintiffs 
Interrogatories regarding actions filed . 
Total Fees: 
Hours 
26.30 
9.00 
1.60 
2.20 
39.10 
Rate 
250.00 
130.00 
90.00 
90.00 
Amount 
49.86 
45.07 
32.00 
Amount 
6,575.00 
1,170.00 
144.00 
198.00 
8,087.00 
126.93 
8,087.00 
Total Amount Due This Bill 8,213.93 
This invoice reflects fees and costs nol previously billed. Pasl due balances, if any, will be shown on a separate statement of account al lhe beginning of the 
next month. Paymenl is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5th Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A lale charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
,....., 
l • 
·-· 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83 814-2467 
For Professional Services Rendered Through November 30, 2007: 
2023782.00026 Defense of Fraud Claim 
Fee Amount 
Disbursement Amount 
Total Current Charges 
..atrick & LockhaM Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
December 6, 2007 
Invoice Number: 1744327 
J.T. Reuter 
4,001.00 
142.84 
4,143.84 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
' 
-... / 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
.trick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
December 6, 2007 
Invoice Number: 1744327 
Page 2 
J.T. Reuter 
2023782 
2023782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
For Professional Services Rendered Through November 30, 2007 
Date Atty Hours Amount Description of Services 
11/01/07 MAR 2.50 325.00 Continued preparation of Stewart Title's responses 
to Plaintiff's Requests for Production 
11/01/07 JTR 0.20 50.00 Answer Plaintiff's written discovery 
11/02/07 MAR 0.30 39.00 Review and analyze plat maps of property in 
Sections 19, 24 and 25 
11/02/07 JTR 0.20 50.00 Draft answers to plaintiff's written discovery 
11/05/07 MAR 0.50 65.00 Continued preparation of Answers to 
Interrogatories 
11/06/07 MAR 0.50 65.00 Conference with T. Reuter regarding map plat~ and 
easements, fact analysis 
11/06/07 MAR 0.30 39.00 Conference with T. Reuter and final responses to 
Plaintiff's Requests for Production of Documents 
11/06/07 JTR 1.10 275.00 Respond to Plaintiff's written discovery 
11/07/07 MAR 0.20 26.00 Revise privilege log and documents in Response to 
Requests for Production 
11/07/07 JTR 1.00 250.00 Respond to Plaintiff's written discovery 
11/08/07 JTR 2.40 600.00 Draft written discovery to Plaintiff 
11/09/07 MAR 0.70 91.00 Telephone conferences with S. Fonte regarding 
additional information for client's Answers to 
Plaintiff's Interrogatories; revise Answers 
11/09/07 JTR 0.40 100.00 Answer Plaintiff's written discovery; prepare 
discovery to Mortensen 
11/12/07 MAR 0.20 26.00 Telephone call to Stewart Title Company and 
conference with T. Reuter regarding additional 
information and approval of Answers and 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5'' Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
Date Atty Hours 
11/12/07 JTR 0.20 
11/13/07 MAR 0.20 
11/13/07 MAR 0.30 
11/13/07 MAR 0.40 
11/13/07 JTR 0.40 
11/14/07 JTR 0.80 
11/15/07 MAR 3.00 
11/16/07 JTR 0.90 
11/21/07 MAR 0.20 
11/21/07 JTR 0.10 
11/26/07 MAR 0.40 
11/26/07 JTR 0.60 
Amount 
50.00 
26.00 
39.00 
52.00 
100.00 
200.00 
390.00 
225.00 
26.00 
25.00 
52.00 
150.00 
Description of Services 
.ick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624,2100 www.klgates.com 
December 6, 2007 
Invoice Number: 1744327 
Page 3 
J.T. Reuter 
Responses to Plaintiffs Interrogatories and Stewart 
Title's set of Interrogatories and Requests for 
Production to Plaintiff 
Draft discovery to V. Mortensen 
Review of instructions from Judge Stegner relating 
to setting for Court mandated mediation and email 
from and to T. Reuter 
Telephone conference with S. Fonte regarding 
additional data and approval of discovery responses 
to Plaintiffs Set of Interrogatories and Requests for 
Production and Stewart Titles set to be sent to 
Mortensen 
Review fax from client and continued preparation 
of response to request for production propounded 
by Plaintiff 
Letter to V. Mortensen and Judge Stegner regarding 
mediation 
Detailed telephone conference with V. Mortensen 
regarding status of case, settlement, discovery and 
other issues 
Analyze maps and legal descriptions as related to 
purchases of property and easements 
Prepare discovery to and from V. Mortensen 
Conference with T. Reuter regarding court ordered 
arbitration 
Conference regarding mediation order 
Telephone conference with T. Odenborg at J. 
Stegner's office regarding mediation dates and 
email to and from T. Reuter regarding same 
Telephone conference with V. Mortensen regarding 
depositions 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 5'" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
Date Atty 
11/27/07 MAR 
11/27/07 JTR 
11/28/07 JTR 
11/30/07 JTR 
Hours 
0.50 
1.30 
0.90 
0.20 
Name 
J.T. Reuter 
M.A. Roberts 
Total: 
Disbursements 
Photocopy 
Facsimile 
Amount 
65.00 
325.00 
225.00 
50.00 
On-Line Legal Research 
Other 
Description of Services 
Irick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane. WA 99201-0602 
T 509.624.2100 www.klgates.com 
December 6, 2007 
Invoice Number: 1744327 
Page 4 
J.T. Reuter 
Draft Jetter to T. Odenborg at J. Stegner's chambers 
regarding date for cou~ ordered mediation; 
telephone conference with T. Odenborg regarding 
court reporter 
Email and phone calls regarding deposition 
scheduling 
Telephone conference with V. Mortensen's office 
regarding depositions; prepare for upcoming 
depositions 
Review letter from mediator 
Total Fees: 
Hours Rate 
10.70 250.00 
10.20 130.00 
20.90 
Amount 
2,675.00 
1,326.00 
4,001.00 
Amount 
29.34 
15.30 
76.86 
4,001.00 
Facsimile - Secretarial Headquarters Fax Charges 
Total Disbursements: 
7.34 
14.00 
142.84 
This invoice reflects fees and costs not previously billed. Past due balances. if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51• Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
.) 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
Total Amount Due This Bill 
lick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
December 6, 2007 
Invoice Number: 1744327 
Page 5 
J.T. Reuter 
4,143.84 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ASA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83 814-2467 
For Professional Services Rendered Through December 31, 2007: 
2023782.00026 Defense of Fraud Claim 
Fee Amount 
Disbursement Amount 
Total Current Charges 
.trick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
January 8, 2008 
Invoice Number: 1756581 
J.T. Reuter 
1,775.00 
14.48 
1,789.48 
This invoice reflecls fees and costs not previously billed. Past due balances, if any, will be shown on a separate statemenl of account at the beginning of the nexl month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
.rick & LockhaM Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
January 8, 2008 
Invoice Number: 1756581 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
For Professional Services Rendered Through December 31, 2007 
Date Atty 
12/03/07 JTR 
12/04/07 JTR 
12/05/07 JTR 
12/27/07 JTR 
Hours 
0.60 
5.80 
0.50 
0.20 
Name 
J.T. Reuter 
Total: 
Disbursements 
Photocopy 
Postage 
Amount 
150.00 
1,450.00 
125.00 
50.00 
Description of Services 
Prepare for upcoming depositions 
Prepare for depositions and prepare motion for 
summary judgment 
Status email to P. O'Brien; telephone conference 
with plaintiffs office regarding deposition dates 
Letter to V. Mortensen regarding answering 
discovery 
Total Fees: 
Hours 
7.10 
7.10 
Rate 
250.00 
Amount 
1,775.00 
1,775.00 
Amount 
6.48 
8.00 
1,775.00 
Total Disbursements: 14.48 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Paymenl is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51h Ave. Suite 2100, 
Seattle, WA 98101, ASA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
Total Amount Due This Bill 
Kir. & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
January 8, 2008 
Invoice Number: 1756581 
Page 3 
J.T. Reuter 
1,789.48 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
..... _,;' 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
For Professional Services Rendered Through January 31, 2008: 
2023782.00026 Defense of Fraud Claim 
Fee Amount 
Disbursement Amount 
Total Current Charges 
.rick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
l 509.624.2100 www.klgates.com 
February 5, 2008 
Invoice Number: 1768803 
J.T. Reuter 
6,508.50 
194.60 
6,703.10 
This invoice reflects fees and costs not previously billed. Past due balances. if any, will be shown on a separate statement of account at the beginning ol the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank. Private Financial Services, 1420 51• Ave. Suite 2100, 
Seattle. WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
r-,. 
' ' \,. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
.trick & Lockhart Preston Bates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
February 5, 2008 
Invoice Number: 1768803 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
For Professional Services Rendered Through January 31, 2008 
Date Atty Hours Amount Description of Services 
01/02/08 JTR 1.60 416.00 Review discovery in preparation of motion strategy 
01/03/08 JTR 5.50 1,430.00 Prepare pleadings in support of motion for 
summary judgment 
01/03/08 KJG 0.40 74.00 Office conference with T. Reuter to discuss legal 
research for motion for summary judgment; review 
motion for summary judgment. 
01/04/08 JTR 1.60 416.00 Prepare pleadings in support of motion for 
summary judgment 
01/07/08 JTR 0.90 234.00 Draft summary judgment pleadings 
01/07/08 KJG 1.10 203.50 Review and analyze T. Reuter's revised draft of 
Motion for Summary Judgment; begin legal 
research ofldaho law regarding whether subsidiary 
may be liable for actions of its parent. 
01/08/08 JTR 4.00 1,040.00 Draft summary judgment pleadings 
01/09/08 JTR 2.70 702.00 Draft pleadings in support of motion for summary 
judgment 
01/09/08 KJG 2.20 407.00 Conduct legal research of Idaho statutes and case 
law regarding potential recovery of attorneys fees 
under Idaho Code sections 12-120(3) and 12-121; 
office conference with T. Reuter to discuss same. 
01/10/08 JTR 3.00 780.00 Draft summary judgment pleadings 
01/11/08 JTR 0.30 78.00 Draft summary judgment pleadings 
01/14/08 JTR 0.30 78.00 Consider need for experts; prepare disclosure 
01/15/08 JTR 0.20 52.00 Prepare motion to compel pleadings 
01/17/08 JTR 0.70 182.00 Draft motion to compel 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separa1e statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51• Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title of Coeur d'Alene 
Attn: Mr. Scott E. Fonte 
Vice President 
2205 Ironwood Place 
Coeur d'Alene, ID 83814-2467 
Date Atty 
01/29/08 JTR 
01/31/08 JTR 
Hours 
0.80 
0.80 
Name 
J.T. Reuter 
K.J. Graham 
Total: 
Disbursements 
Photocopy 
Amount 
208.00 
208.00 
.trick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
February 5, 2008 
Invoice Number: 1768803 
Page 3 
J.T. Reuter 
Description of Services 
Investigate attorney Sam Johnson 
Telephone conference with attorney S. Johnson 
regarding upcoming hearings; consider litigation 
strategy, including motions 
Total Fees: 
Hours 
22.40 
3.70 
26.10 
Rate 
260.00 
185.00 
Amount 
5,824.00 
684.50 
6,508.50 
6,508.50 
Facsimile - Secretarial Headquarters Fax Charges 
Total Disbursements: 
Amount 
192.60 
2.00 
194.60 
Total Amount Due This Bill 6,703.10 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account al the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 51• Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
(~ ,.) 
l ~..I 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
For Professional Services Rendered Through February 29, 2008: 
2023 782.00026 Defense of Fraud Claim 
Claim No. 29-0000618 
Fee Amount 
Disbursement Amount 
Total Current Charges 
• 
Kirkpatrick & Lockhart Preston Gates Ellis LIP 
618 W. Riverside Avenue 
Suite 300 
Spokane. WA 99201-0602 
T 509 .624.2100 www.klgates.com 
March 20, 2008 
Invoice Number: 1786660 
J.T. Reuter 
13,113.50 
487.31 
13,600.81 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account al the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our accounl number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
('': 
i.. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
• 
Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
March 20, 2008 
Invoice Number: 1786660 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
Claim No. 29-000061 8 
For Professional Services Rendered Through February 29, 2008: 
Date Atty Hours Amount Description of Services 
02/01/08 JTR 0.20 52.00 Telephone conference with opposing counsel 
regarding motion to compel 
02/04/08 JTR 1.80 468.00 Telephone conference with S. Johnson regarding 
motion for summary judgment and substitution of 
parties; draft motion to substitute parties 
02/05/08 JTR 0.50 130.00 Email with opposing counsel regarding motions and 
discovery issues 
02/06/08 JMB 0.30 58.50 Conference with T. Reuter regarding research on 
the statute of limitations for bad faith claims and 
whether they can be sustained as an independent 
cause of action or must be part of a breach of 
contract claim for purposes of the summary 
judgment motion and review Complaint for 
preparation of the same 
02/06/08 JTR 2.40 624.00 Draft motion for summary judgment 
02/06/08 JTR 0.30 78.00 Email with S. Johnson regarding discovery 
02/06/08 JMB 0.30 58.50 Review Complaint in preparation for research 
regarding bad faith claims and the statute of 
limitations and whether such claims can be 
sustained as independent causes of action for 
purposes of the summary judgment motion 
02/07/08 JTR 0.40 104.00 Draft pleadings to substitute parties 
02/07/08 BMR 0.50 47.50 Find out what stage of the appeals process Akers v. 
D.L. White is in and when it is scheduled to be 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statemenl of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
51' Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
r 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Date Atty Hours 
02/07/08 JTR 5.00 
02/07/08 JMB 1.00 
02/08/08 JTR 4.30 
02/08/08 JMB 1.60 
02/08/08 MAR 0.30 
02/08/08 BMR 4.00 
02/12/08 JTR 0.70 
02/12/08 JMB 1.20 
02/12/08 BMR 1.50 
02/13/08 KEL 0.70 
02/13/08 BSV 1.20 
02/13/08 JTR 2.50 
02/13/08 JMB 1.40 
Amount 
1,300.00 
195.00 
1,118.00 
312.00 
40.50 
380.00 
182.00 
234.00 
142.50 
112.00 
114.00 
650.00 
273.00 
•
irkpatrick & Lockhart Preston Gates Ellis LLP 
18 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
March 20, 2008 
Invoice Number: 1786660 
Page 3 
J.T. Reuter 
Description of Services 
argued 
Draft pleadings in support of motion for summary 
judgment 
Review Complaint in preparation for legal research 
regarding bad faith and whether that is a separate 
cause of action from a breach of contract claim and 
legal research regarding the same 
Draft pleadings in support of motion for summary 
judgment 
Research regarding the statute of limitations for bad 
faith and intentional infliction of emotional distress 
and whether bad faith is a separate cause of action 
from bad faith breach of contract 
Research Quit Claim Deed in preparation for 
mediation 
Research regarding contract issues in support of 
motion for summary judgment 
Draft pleadings in support of motion for summary 
judgment 
Research regarding timely invocation of arbitration 
and when it is too late to invoke 
Prepare exhibits for motion for summary judgment 
Search for Idaho statutes and court rules covering 
arbitration and mediation; Request of J Ball 
Research Idaho case law regarding summary 
judgment on bad faith performance of contract 
claim. 
Draft pleadings in support of motion for summary 
judgment 
Review draft of summary judgment and legal 
research regarding timely invocation of arbitration 
This invoice reflects fees and costs not previously billed. Past due balances. if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
5" Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
n 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Date Atty Hours 
02/14/08 JTR 4.10 
02/14/08 JMB 4.50 
02/15/08 BMR 1.90 
02/15/08 JTR 2.80 
02/18/08 JMB 4.20 
02/18/08 JTR 5.20 
02/19/08 JMB 0.60 
02/19/08 JTR 3.60 
02/27/08 JTR 0.60 
Amount 
1,066.00 
877.50 
180.50 
728.00 
819.00 
1,352.00 
117.00 
936.00 
156.00 
•
rkpatrick & Lockhart Preston Gates Ellis LLP 
18 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
1 509.624.2100 www.klgates.com 
March 20, 2008 
Invoice Number: 1786660 
Page 4 
J.T. Reuter 
Description of Services 
Draft pleadings in support of motion for summary 
judgment 
Legal research regarding emotional distress claims 
in Idaho and when they accrue, the standard of 
review for fraud and the statute of limitations 
regarding the same and revise and assist in drafting 
the motion for summary judgment 
Review trial transcript and identify where Mr. 
Mortensen complained of emotional distress; find 
CJS article regarding limitations of actions and 
continuing torts; Keycite cases regarding continuing 
torts 
Draft pleadings in support of motion for summary 
judgment 
Review Plaintiff's Answers to Defendant's 
Interrogatories and Requests for Production; revise 
Affidavits of R. Mollerup and D. English and 
conference with D. English regarding the same; 
revise summary judgment 
Draft summary judgment pleadings 
Revise summary judgment and checked citations 
Draft pleadings in support of motion for summary 
judgment 
Telephone conference and email with S. Johnson 
regarding motion deadlines and discovery 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
,... 
! . 
'·· 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Date Atty Hours 
02/28/08 JTR 0.20 
02/29/08 JTR 0.60 
Total Hours: 
Amount 
52.00 
156.00 
60.40 
•
irkpatrick & Lockhart Preston Gates Ellis LLP 
18 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
March 20, 2008 
Invoice Number: 1786660 
Page 5 
J.T. Reuter 
Description of Services 
Call with court regarding summary judgment 
hearing date; email regarding same 
Consider implications on case of recent insurance 
decision from New York 
Total Fees: 13,113.50 
Name Hours Rate Amount 
9,152.00 
2,944.50 
J.T. Reuter 
J.M. Ball 
M.A. Roberts 
B.M. Rpss 
B.S. Venn 
K.E. Lloyd 
Total: 
Disbursements 
Photocopy 
On-Line Legal Research 
Postage 
Parking/ Mileage - Nicholas A. Murray 1 /17 mileage 
to/from Coeur d'Alene to file Summary Judgement - 66 
miles @ .505 per mile 
Misc. Expenses - Secretarial Headquarters Fax charges 
Total Disbursements: 
35.20 
15.10 
0.30 
7.90 
1.20 
0.70 
60.40 
Total Amount Due This Bill 
260.00 
195.00 
135.00 
95.00 
95.00 
160.00 
Amount 
192.78 
235.45 
19.75 
33.33 
6.00 
40.50 
750.50 
114.00 
112.00 
13,113.50 
487.31 
13,600.81 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account al the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
5" Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
For Professional Services Rendered Through March 31, 2008: 
2023782.00026 Defense of Fraud Claim 
Claim No. 29-0000618 
Fee Amount 
Disbursement Amount 
Total Current Charges 
.trick & Lockhart Preston Gates Ellis LlP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
April 7, 2008 
Invoice Number: 1796689 
J.T. Reuter 
20,716.00 
1,409.41 
22,125.41 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5'" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
('; 
'·-" 
-~ ... 
K&LIGATES • 
Tax ID No. 25 0921018 
.ick & Lockhart Preston Gates Ellis LlP 
925 Fourth Avenue 
Suite 2900 
Seattle, WA 98104-1158 
T 206.623.7580 www.klgates.com 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
April 7, 2008 
Invoice Number: 1796689 
1980 Post Oak Boulevard Page 2 
#700 
Houston, TX 77056 J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
Claim No. 29-0000618 
For Professional Services Rendered Through March 31, 2008 
Date Atty 
03/04/08 JTR 
03/05/08 JTR 
03/05/08 JMB 
03/06/08 BMR 
03/06/08 JTR 
03/06/08 EL 
03/07/08 JTR 
03/07/08 EL 
03/08/08 JTR 
03/09/08 JTR 
03/10/08 BMR 
03/10/08 JTR 
03/10/08 JMB 
Hours 
2.90 
4.40 
5.30 
0.10 
3.20 
4.40 
1.50 
7.90 
6.50 
5.50 
3.00 
7.20 
4.90 
Amount Description of Services 
754.00 Review Plaintiffs response to motion for summary 
judgment 
1,144.00 Prepare reply brief in support of motion for 
summary judgment 
1,033.50 Review plaintiffs summary judgment response; 
research regarding continuing torts and 
consequential damages; draft reply regarding 
plaintiffs claims for intentional infliction of 
emotional distress and fraud being barred by the 
statutes of limitation 
9.50 Find and print a hard copy of McKinley v. Guaranty 
National 
832.00 Drafting and research in support of motion for 
summary judgment 
418.00 Research law for summary judgment issues 
390.00 Research and drafting in preparation of summary 
judgment reply brief 
750.50 Draft summary judgment reply brief 
1,690.00 Draft summary judgment reply brief 
1,430.00 Draft summary judgment reply brief 
285.00 Research case law defining a breach of contract and 
economic loss rule 
1,872.00 Draft summary judgment reply brief 
955.50 Research regarding the economic loss rule, whether 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51• Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Date Atty Hours Amount 
03/10/08 JMB 1.50 292.50 
03/11/08 JTR 3.20 832.00 
03/11/08 JMB 0.80 156.00 
03/12/08 JMB 0.60 117.00 
03/12/08 JTR 1.00 260.00 
03/13/08 JMB 11.40 2,223.00 
03/14/08 JTR 0.30 78.00 
03/14/08 JMB 0.30 58.50 
03/17/08 JTR 3.10 806.00 
03/17/08 JMB 0.90 175.50 
03/17/08 JMB 0.20 39.00 
03/17/08 JMB 0.30 58.50 
.trick & Lockhart Preston Gates Ellis LLP 
925 Fourth Avenue 
Suite 2900 
Seattle, WA 98104-1158 
T 206.623.7580 www.klgates.com 
April 7, 2008 
Invoice Number: 1796689 
Page 3 
J.T. Reuter 
Description of Services 
a party can recover tort damages with a breach of 
contract claim and case law regarding 
policyholder's recovery being limited up to the 
policy limits 
Review and revise summary judgment reply 
Prepare pleadings in support of motion for 
summary judgment 
Revise Summary Judgment Reply and check 
citation format 
Conference with T. Reuter regarding reviewing the 
documents we requested in our request for 
production of documents at Mortensen's attorney's 
office in Boise, ID and conferences with 
Mortensen's attorney, T. Yost, regarding the same 
Conference with J. Ball, associate attorney, 
regarding review of files in possession of Plaintiffs 
appeal counsel 
Review T. Yost documents pursuant to our requests 
for production and review the same 
Conference with J. Ball regarding records 
inspection 
Conference with T. Reuter regarding document 
review at T. Yost's office 
Prepare for argument of motion for summary 
judgment 
Review documents received from T. Yost's office iri 
response to our discovery requests 
Conference with T. Yost requesting copies of 
White's responsive documents to plaintiffs requests 
for production of documents 
Conference with T. Reuter regarding the documents 
we received from T. Yost and additional documents 
This invoice reflects fees and costs not previously billed. Past due balances. if any, will be shown on a separate statement of account al the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
,-, 
L'. _, 
K&LIGATES • 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Date Atty Hours Amount 
03/18/08 JTR 5.00 1,300.00 
03/18/08 JMB 0.30 58.50 
03/18/08 JMB 1.20 234.00 
03/18/08 JMB 0.60 117.00 
03/20/08 JTR 0.30 78.00 
03/25/08 JTR 6.50 1,690.00 
03/27/08 JTR 0.30 78.00 
03/28/08 JTR 0.50 130.00 
03/28/08 JMB 0.20 39.00 
03/31/08 JMB 1.70 331.50 
Description of Services 
.rick & Lockhart Preston Gates Ellis UP 
925 Fourth Avenue 
Suite 2900 
Seattle, WA 98104-1158 
T 206.623.7580 www .klgates.com 
April 7, 2008 
Invoice Number: 1796689 
Page 4 
J.T. Reuter 
we need in preparation for the summary judgment 
hearing 
Prepare for and attend hearing on motion for 
summary judgment 
Conference with T. Yost's office regarding 
receiving copies of the documents produced in 
Mortensen's response to Aker's requests for 
production of documents 
Review documents produced in Mortensen's 
response to Aker's requests for production of 
documents in preparation for the summary 
judgment hearing 
Conference and correspondence with T. Reuter 
regarding the documents produced in Mortensen's 
response to Aker's requests for production of 
documents and what documents prove Mortensen 
received a copy of the title policy and what 
additional documents we need for the summary 
judgment hearing 
Prepare written discovery 
Review and edit draft brief in opposition to motion 
for summary judgment 
Read court's order granting summary judgment 
Review court's order on summary judgment 
Research regarding whether client can seek attorney 
fees 
Research regarding recovering attorney fees 
Total Fees: 20,716.00 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51h Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
r, 
f ... ~ ; __ 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Name 
J.T. Reuter 
J.M. Ball 
B.M.Ross 
E.Larnb 
Total: 
Disbursements 
Photocopy 
On-Line Legal Research 
Other 
Hours 
51.40 
30.20 
3.10 
12.30 
97.00 
Rate 
260.00 
195.00 
95.00 
95.00 
Parking/ Mileage - Nicholas A. Murray Mileage to 
Coeur d'Alene Sup. Court to file Summary 
Judgement for JTR 
Long Distance Courier- FedEx 2/19 - Delivery to 
Sam Johnson 
Total Disbursements: 
Total Amount Due This Bill 
K.ck & Lockhart Preston Gates Ellis LLP 
925 Fourth Avenue 
Suite 2900 
Seattle, WA 98104-1158 
T 206.623. 7580 www.klgates.com 
April 7, 2008 
Invoice Number: 1796689 
Page 5 
J.T. Reuter 
Amount 
13,364.00 
5,889.00 
294.50 
1,168.50 
20,716.00 
Amount 
157.14 
1,173.73 
33.95 
32.83 
11.76 
1,409.41 
22,125.41 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
r. 
• 
K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
For Professional Services Rendered Through April 11, 2008: 
2023782.00026 Defense of Fraud Claim 
Claim No. 29-0000618 
Fee Amount 
Disbursement Amount 
Total Current Charges 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 
222 SW Columbia Street 
Suite 1400 
Portland, OR 97201-6632 
T 503.228.3200 www.klgates.com 
April 14, 2008 
Invoice Number: 1798386 
J.T. Reuter 
2,164.50 
1,092.39 
3,256.89 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account al the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51• Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• 
K&LIGATES 
Tax 10 No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
• Kirkpatrick & Lockhart Preston Gates Ellis ttP 
222 SW Columbia Street 
Suite 1400 
Portland, OR 97201-6632 
T 503 .228 .3200 www.klgates.com 
April 14, 2008 
Invoice Number: 1798386 
Page 2 
J.T. Reuter 
2023782 
2023782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
Claim No. 29-0000618 
For Professional Services Rendered Through April 11, 2008 
Date Atty Hours Amount Description of Services 
04/01/08 JTR 0.60 156.00 Telephone conference with Sam Johnson regarding 
judgment and possible appeal; update email to P. 
O'Brien 
04/01/08 JMB 0.20 39.00 Draft documents to request attorney fees 
04/02/08 JMB 3.10 604.50 Draft pleadings for entry of judgment and recovery 
of attorney fees and costs 
04/02/08 JMB 0.40 78.00 Research regarding Idaho rules to obtain attorney 
fees and costs 
04/02/08 JTR 0.30 78.00 Telephone conference with S. Johnson's office 
regarding summary judgment order and mediation 
04/03/08 JTR 0.30 78.00 Telephone conference with J. Holt regarding steps 
following summary judgment 
04/03/08 JMB 0.20 39.00 Research regarding_ standard for obtaining attorney 
fees 
04/04/08 JMB 3.40 663.00 Legal research regarding seeking attorney fees and 
what are the standards for frivolous conduct 
04/09/08 JMB 1.80 351.00 Review bills to be included in the Affidavit of Fees 
in order to obtain attorney costs and revise the 
Affidavit and revise the Memorandum to obtain 
attorney fees 
04/11/08 JTR 0.30 78.00 Prepare attorney fee application 
Total Fees: 2,164.50 
This invoice reflects fees and costs not previously billed. Past due balances, ii any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 51h Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• 
K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Name 
J.T. Reuter 
J.M. Ball 
Total: 
Disbursements 
Photocopy 
On-Line Legal Research 
Hours 
I.SO 
9.10 
10.60 
Rate 
260.00 
195.00 
Parking/ Mileage - Nicholas A. Murray Mileage to 
Kootenai County Court to file Summary 
Judgement 
Total Disbursements: 
Total Amount Due This Bill 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 
222 SW Columbia Street 
Suite 1400 
Portland, OR 97201-6632 
T 503.228.3200 www .klgates.com 
April 14, 2008 
Invoice Number: 1798386 
Page 3 
J.T. Reuter 
Amount 
390.00 
1,774.50 
2,164.50 
Amount 
1.98 
1,057.58 
32.83 
1,092.39 
3,256.89 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 51h Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
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• 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83 814-183 9 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE COMPANY 
OF COEUR D'ALENE, INC. 
• 
STATE OF tDI\HO t,."#\ 
COUIHY OF tZOOTEil.A.lf :i:i 
=--\LEO: 
?GDB J!\N 17 PM 3: 22 
DEPUTY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plamtiff, 
v. 
STEWARTTITLECOMPANYOFCOEUR 
D'ALENE, INC., 
Defendant. 
No. 07-4690 
AFFIDAVIT OF SCOIT FONTE IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
1. I am over the age of 18 and am competent to testify to the matters set forth 
herein. 
2. This testimony is based on my own personal knowledge. 
3. I am the vice-president of Stewart Title of Coeur d'Alene, Inc. 
AFFIDAVIT OF SCOTT FONTE 
IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT - 1 
K:\2023782\00026\17034_ TR\ 17034P24UT 
r r ;:' j~ . . ' 
• • 
4. Stewart Title of Coeur d'Alene, Inc. is a corporation organized under Idaho law. 
It is not owned by Stewart Title Guaranty Company and is a separate company. 
5. I am aware of the Mortensen lawsuit against my employer. I have searched 
Stewart Title of Coeur d'Alene, Inc. 's records for documents relating to Mr. Mortensen. I 
could find no file regarding Mr. Mortensen. I have also searched to determine whether 
Stewart Title of Coeur d'Alene, Inc. ever insured him, issued a policy to him, or had any 
contract of any kind with him. I found no such records. So far as I could determine, 
Stewart Title of Coeur d'Alene, Inc. never insured Mr. Mortensen, never issued him a 
policy and had no relationship with him. Indeed, my search revealed that we did not have 
any file on Mr. Mortensen or the Akers v. Mortensen lawsuit. 
STATE OF IDAHO 
COUNTY OF KOOTENAI 
) 
) ss. 
) 
SCOTT FONTE, being first duly sworn, upon oath states as follows: 
I am the vice-president of Stewart Title of Coeur d'Alene, Inc. I have read the 
foregoing Affidavit, know the contents thereof, and believe the same to be true and 
correct. 
AFFIDAVIT OF SCOTT FONTE 
IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT - 2 
K:12023782\00026\17034_TRl17D34P24UT 
" . 
• 
JOICE A. HUPP 
Notary Puhlic 
State of Idaho 
• 
CERTIFICATE OF SERVICE 
J 7-Hc 1!-0 () e, 
I HEREBY CERTIFY that on)J-th'day of January,~ I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
, X: 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
AFFIDAVIT OF SCOTT FONTE 
IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY mDGMENT - 3 
K:12023782\00026\17034_ TR\17034P24UT 
V em.on J. Mortensen 
2120 David Thompson Drive 
POBoxD 
Bonners Ferry, ID 83804 
Telephone: (208) 267-1385 
Facsimile: (208) 267-1279 
• • 
Exhibit D. 
• k&LIGATES 
October 19, 2007 
Mr. Vernon J. Mortensen 
POBoxD 
Bonners Ferry, ID 83805 
Re: Mortensen v. Stewart Title of Coeur d' Alene 
Dear Mr. Mortensen: 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 618 West Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
I have received your written discovery and am working on the answers/responses now. Toe 
purpose of this letter is to raise the issue pointed out in our affirmative defense Nos. 5 and 6. 
You have sued Stewart Title of Coeur d' Alene, not Stewart Title Guaranty. As you will see 
in our answers to the discovery, these are separate entities. I don't want you to be surprised 
when you see that our answers are based on that fact. 
Stewart Title of Coeur d'Alene was not incorporated until 1997, four years after North Idaho 
Title issued your policy. Stewart Title Guaranty was the underwriter, but to my knowledge 
Stewart Title of Coeur d'Alene had nothing to do with your policy or the handling of your 
claim. Nor did it defend you in the Akers action. Nor did it pay you the policy limits in 
2004. John Holt worked for Stewart Title Guaranty, not Stewart Title of Coeur d' Alene. 
David English worked for Stewart Title of Coeur d' Alene, but he had no contact with Akers 
or Baker. For these reasons we believe you either sued the wrong Stewart entity or you have 
no claim. 
To be clear, Stewart Title of Coeur d'Alene did issue the White policy. Again, that policy 
was underwritten by Stewart Title Guaranty. I think you would agree that you have no claim 
based on a policy issued to the Whites. 
I also note that your requests for production ask about Stewart Title of Kootenai County. I 
am not aware that such an entity exists. There is a Stewart Title of Boise, and you reference 
it in your second request for production. That too is a distinct entity from Stewart Title of 
Coeur d'Alene and Stewart Title Guaranty. I do not believe the Boise entity played any role 
whatsoever in the events involving your or the Whites. 
If you wish to discuss amending your Complaint and/or re-issuing your written discovery, 
please advise. I will cooperate in getting the case properly underway. If, on the other hand, I 
am wrong and, knowing what you now know you believe Stewart Title of Coeur d' Alene is 
the proper defendant, then we will of course be happy to vigorously defend. 
• • Mr. Vernon J. Mortensen October 19, 2007 
Page2 
Very truly yours, 
OCKHART PRESTON GA TES ELLIS LLP 
By 
Todd Reuter 
TR:h 
• • 
Exhibit E 
' ' L '- . _ _,
• 
Michael E. Reagan 
LIESCHE, REAGAN, WALLACE 
& WALLACE, P.A. 
1044 Northwest Boulevard 
Coeur d'Alene, Idaho 63814 
Telephone: 208/664-1561 
Facsimile: 208/667-4034 
ISB #4081 
Attorneys for Defendants 
.Cf IDAHO } 
/"',-Y, !l,fT\' f"'!l: ·1,·r·rc:• It.I ss 
'"'"...., .... ,, • - ._...,, :..:X- :.i 
FILED- -1.J/ 
2002 JUN I 2 AH 9: 3 I 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO: IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L.} 
AKERS, husband and wife, ) 
Plaintiffs, 
vs. 
D. L. WHITE CONSTRUCTION, INC., 
DAVID L. WHITE and MICHELLE V. 
WHITE, husband and wife; and 
VERNON J. MORTENSEN and MARTI 
E. MO~TENSEN, husband and wife, 
Defendants. 
STATE OF IDAHO ) 
: ss. 
County of Kootenai ) 
) 
) 
) 
) 
) 
) ) _, 
) 
) 
) 
) 
) 
) 
Case No. CV 02-222 
AFFIDAVIT OF V. J. MORTENSEN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
' 
VERNON J. MORTENSEN, being first duly sworn, deposes and states as follows: 
1. I am one of the defendants in the above-entitled matter. 
AFFIDAVIT OF VERNON J. MORTENSEN, Page 1 ,,, 
• • .,,. _____ ,,,,. 1 __ _., .. n:....u_,...,.,,.._, ___ ,.azr••--""-----' 
• • 
2. In September 1994, I purchased 160 acres from Mr. and Mrs. Peplinski. At 
the time of purchase. North Idaho Title insured the ingress and egress to the property on 
an existing road going up a hill to the property past the property of the Plaintiffs Akers. 
3. . At the time l purchased the 160 acres, I also purchased from Mr. Peplinski 
an oversized gate that was installed at the entrance end of the access road that leads to 
both the property I purchased and to the home of the Akers. Mr. Akers and I agreed with 
to keep the gate cl~sed as a deterrent to trespassing, but unlocked. except during hunting 
season. We each had a key to my .lock on my gate. Starting in December, 2001. l sold 
120 of the 160 acres l purchased from the Peplinskis to Defendants White. 
4. Since my purchase of the property in 1994. I have regularly and continuously 
used the subject private roadway for an access to and from my property. Over the years, 
I have logged portions of the 160 acres, with logging equipment and trucks passing and re-
passing on the roadway. Over the years, I have used the road for recreational use of my 
land as well as agricultura\ uses. I have had any number of real estate agent's prospective 
purchasers and agents pass and re-pass the roadway as access to my 160 acres over the 
years. 
5. When I purchased the property in 1994, the road had a graveled surface 
which had been recently graded and graveled and the width of the improvements took up 
most of the area between the Reynolds' and the Akers' fences. I used the curved portion 
of the road near the approach, as I did the remainder of the road, because I beli~ved I had 
the right to do so, never having asked for or"received the permission of the Akers to use 
the road or any part of it 
6. Over the years since I purchased the property, I have performed repairs and 
maintenance/improvements to the road. I have placed. or caused to be placed. gravel or 
fill material on the road bed, graded, and made other improvements to the road with heavy 
. equipment. 
· 7. l do not believe that any of my use. maintenance or improvement of tne 
roadway has ever damaged Mr. Akers or increased the burden on his property, and he has 
never .made any such claim to me until th~ tiling of this laV1suit. 
AFFIDAVIT OF VERNON J. MORTENSEN, Page 2 
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8. Except tar using the rcacSMIY or occasmaly· p,g to Iha Akers' tan. to 
speak wi1h them regarding Ile road. end when Mr. Akal'l lnVited me to kn at his anUQua 
cars. 1 have not entered :JPOn the pmperty of 'Che Akers. 
9. Wher. t purchased the pruperty in 154. olhar \han the •dstinv read to tha 
Ake~ property, \here was no ather' access to my pr.,party. ExceptfOr this private raadw.ly. 
I hBYe m other a~ to \he °'° acres l still own, whlcl1 1 purchased from ht 'Papllnskis. 
My 40 acres is ClO!Tlpletely surrounded by sxt,ately owned land and I have the right af 
ac:ess Chrough ti. 120 acres I sold to Defendants While 1D connect ID tha portion of ht 
subject private roadway, but. otherwise. I have no legal accass to get to a pubf,c right-of-
way. Except for the subject private roadway. my 40 aa'l!S is complcalllty handlocked, 
otherwse accessit:>la only by air. 
1 O. . I have a great and preaent necessity tc an easement rNer anrs across the 
subject priwte roadway to continue usin!iil my property In lhe way that I have since 1 
purchased it in 1994 and for any Olhar lawful ~ 
, 1. Just p'ior 1D my purchase of the property frOm the Peplinskis, the Paplinskls 
obtained a restrain?ng order against the Akers from laking any step mat would change. 
modify er limit ihe use of eQuipment Dftlw Plaintiff ar prol'ibiling orinterfati 9 wllh Peplinski 
in using the road. Tne Papin.Ids had ~ that the Akers had damaged same of the 
imprcv91'nenls lhe Peplinski& had mada ID the roat1 and wereintsfa1ing with the Paplinskis' 
use of lha road. Thet QIS8 was eventually settled and my undamar.cfu,g was that 1 had tha 
right t:> use, ff'.'8intain. repair and imprave the n,ad, which I did. Up until about the time c,f 
filing this \awsu:t. the Akers never interfered with my uae. mainl!!nanee. repair or 
improvement of U'ts road. l 
Further )'Our affiant sayeth naught 
'fu.,.,.,,~~ VERNONJ~ORTENSSN 
SUBSCR.ll&IWBD SWORN ID befo:a:me tt\is / 0 day of June, 2002. 
~~1'\ew;;:_;'~ /)/y]~~: ,4, -"u/· ;; J 
~~~--····"···.~o;~~ ~///IV~ /IUfLL<C4hc,} 
If/ ~AA· \;_\ NOTARY?UB1JC~for aho "·~ o : -,lO . ~ ~ ~ Residing at !:YJ _ ~ \ _ ! .r. J' ~ My comrniulOn ..... ,,....9pf...&..lr ... as,.: .=..,..-.,., .... 7-.;.:y;q--;r:-
~ ·. ~ .· ~ I 
- ~ ··... .--~~ .. 
AFFIOAVl~~.~~TENSEN. Page 3 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __fJ!_ day of June, 2002, a true and correct copy 
of the within and foregoing document was served upon: . 
~U.S.Mail 
~ Hand Delivered 
__ Ovemight Mail 
Facsimile 
--
Leander L. James, Esq. 
Owens, James & Vernon, P.A. 
1250 Ironwood Dr., Ste. 320 
PO Box 1578 
Coeur d'Alene, ID 83816-1578 
Fax: 664-1684 
AFFIDAVIT OF VERNON J. MORTENSEN, Page 4 
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Exhibit F 
FROM-KC O :. COURT 
Todd R.dulc:'l' ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON OATES ELL.lS LLP 
1200 lroiiwood Drive, Suite 31S 
Coeur d'Alene, Idaho 83814-2660 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuu:r@klg=s.com 
Attgmey.s for Defimdilnt 
STEW ART 'ITlU COMPANY 
OF COEUR. D'ALENE. INC. 
1208-1461186 • T-533 P.01/01 F-518 
IN THE OlSTRICT COURT OF THE FIRST 1UD1ClAL OlSTRlCT 
STATE OF IDAHr), IN AND FOR. THE COUNTY OF KOOTENAI 
VERNON JER.R.Y MORTENSEN, 
Plaintiff, 
v. 
STBWA.RT TITLE COMPANY OF COEull I 
D'AI.ENE. INC., 
_______ , __ M_-· I 
No. 07-4690 
ANSWER 
Defendant S-iewan Title of Coeur d'Alene, inc. ('"Stewart"), by and through its 
anomeys, Kirkpatrick&. L.oek.hart Preston Gales Ellii LLP, hereby replies to Plaintiffs 
Complaint and Demand for Ju.ry Trial as follows: 
GJNJRAL DENIAL 
Defendant SteWal't an4 its counsel have: not had sufficient time to fillly and 
cumpleiely respond ro thi! allegations and theretore submit this &~nr:ral denial. Stewan 
STEWART TmE'S ANSWER l 
.. , 
.. J ... 
• • 
expects to seek leave to file a more complete answer, including additional Affirmative 
Defenses, as soon as it can practically do so. Without waiving this general denial, 
Defendant Stewart answers the allegations as follows: 
PARTIES 
1. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 1 and therefore denies the same. 
2. Defendant Stewart Title of Coeur d'Alene, Inc: admits the allegations in 
paragraph 2. 
FACTUAL ALLEGATIONS 
3. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 3 and therefore denies the same. 
4. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 4 and therefore denies the same. 
5. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 5 and therefore denies the same. 
6. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 6 and therefore denies the same. 
7. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 7 and therefore denies the same. 
8. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 8 and therefore denies the same. 
9. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 9 and therefore denies the same. 
STEW ART TITLE'S ANSWER 2 
K\2969000100205117034_ TRI 17034P24PB 
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10. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 10 and therefore denies the same. 
11. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 11 and therefore denies the same. 
12. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 12 and therefore denies the same. 
13. Defendant Stewart is withoutknowledge to sufficiently admit or deny the 
allegations in paragraph 13 and therefore denies the same. 
14. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 14 and therefore denies the same. 
15. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 15 and therefore denies the same. 
16. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 16 and therefore denies the same. 
17. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 17 and therefore denies the same. 
18. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 18 and therefore denies the same. 
19. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 19 and therefore denies the same. 
20. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 20 and therefore denies the same. 
21. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 21 and therefore denies the same. 
STEW ART TITLE'S ANSWER 3 
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22. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 22 and therefore denies the same. 
23. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 23 and therefore denies the same. 
24. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 24 and therefore denies the same. 
25. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 25 and therefore denies the same. 
26. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 26 and therefore denies the same. 
27. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 27 and therefore denies the same. 
28. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 28 and therefore denies the same. 
29. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 29 and therefore denies the same. 
30. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 30 and therefore denies the same. 
31. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 31 and therefore denies the same. 
COUNT ONE-MISREPRESENTATION AND FRAUD 
32. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 32 and therefore denies the same. 
33. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 33 and therefore denies the same. 
STEWART TITLE'S ANSWER4 
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34. Defendant Stewart denies the allegations in paragraph 34. 
COUNT TWO - PUNITIVE DAMAGES 
35. Defendant Stewart denies the allegations in paragraph 35. 
36. No response is requires other than to deny any basis for a claim for 
punitive damages. 
COUNT THREE - BREACH OF CONTRACT 
37. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 37 and therefore denies the same. 
38. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 38 and therefore denies the same. 
39. Defendant Stewart denies the allegations in paragraph 39. 
40. Defendant Stewart denies the allegations in paragraph 40. 
COUNT FOUR-BAD FAITH 
41. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 41 and therefore denies the same. 
42. Defendant Stewart denies the allegations in paragraph 42. 
43. Defendant Stewart denies the allegations in paragraph 43. 
COUNT FIVE- EMOTIONAL DISTRESS 
44. Defendant Stewart denies any reckless or negligent conduct. It is without 
knowledge to sufficiently admit or deny the remaining allegations in paragraph 44 and 
therefore denies the same. 
45. Defendant Stewart is without knowledge to sufficiently admit or deny the 
allegations in paragraph 45 and therefore denies the same. 
46. Defendant Stewart denies the allegations in paragraph 46. 
STEWART TITLE'S ANSWER 5 
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AFFIRMATIVE AND OTHER DEFENSES 
1. Plaintiffs complaint fails to state a claim for which relief may be granted. 
2. Plaintiff's claims are barred in whole or in part by the applicable statute of 
limitations. 
3. Some or all of the claims are barred under the doctrines of waiver, !aches, 
estoppel, collateral estoppel, ratification, settlement, and acquiescence. 
4. Payment of all obligations to Plaintiff has been made. 
5. Stewart Title of Coeur d' Alene did not insurance issue the policy at issue. 
6. Plaintiff has named the wrong party defendant. 
7. Plaintiff has entered into an agreement that has fully addressed all of 
obligations owed to Plaintiff. Performance in accordance with that agreement has been 
rendered. Plaintiffs claim is therefore barred by the doctrine of accord and satisfaction. 
REQUEST FOR RELIEF 
WHEREFORE, having fully answered all allegations contained in the Complaint, 
Defendant Stewart requests that: 
A. Plaintiff takes nothing by his Complaint; 
B. The Complaint be dismissed with prejudice and without cost to Defendant 
Stewart; 
C. Defendant be awarded its costs and attorneys' fees incurred in defense of 
this action as provided by law; and 
STEW ART TITLE'S ANSWER 6 
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D. Defendant be granted such other and further relief as the Court may deem 
just and equitable. 
DATED this 6th day of August, 2007. 
KIRKPATRICK & LO 
PRESTON GATE 
By-=-'-=-=-=-~~-l---!~t,,,,:=.===-~~~~ 
Toad Reuter, IS # 55 
Attorneys for Defandant 
Stewart Title Company 
of Coeur d'Alene 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the rf;"th day of August, 2007, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
><. 
X 
Overnight Delivery 
Facsimile Transmission 
First Class Mail 
Hand Delivered 
STEWART TITLE'S ANSWER 7 
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Mr. Vernon Jerry Mortensen 
PO Box D 
Bonners Ferry, ID 83805 
Pro Se Plaintiff 
, ' 
' I.. 
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TRAVEL EXPENSE VOUCHER 
KIRKPATRICK & LoCKHART PRESTON GATES ELLIS LLP 
Traveler: Jenae M. Ball (17143) Departure Date: March 13, 2008 
Accompanied by: Return date: March 13, 2008 
Purpose of trip: Review documents regarding Mortensen v. Stewart Title Matter at Givens Pursly Law firm 
DETAIL 
Item - attach a receipt for each Non-meal• 
Date expenditure of $25.00 or more Expenses 
3/13/08 Round-trip Airfare $ 261.00 $ 
3/13/08 Car rental 79.05 
3/13/08 Gas 4.15 
3/13/08 Parking (Boise) 4.50 
3/13/08 Meals 
3/13/08 Parking (Spokane Airport) 7.25 
Entertainment - Attach Entertainment Expense Voucher 
TOTAL $ 
• Include travel expenses (mileage, car rental, airfare, hotel, etc.) 
Client/Matter names and numbers: 
2023 782.00026 
Expenses to be charged to the finn: 
Less: Cash Advances 
Other Advances 
Total Advances: 
TOTAL $ 
$ 
$ 
$ 
355.95 $ 
ALLOCATION 
355.95 $ 
355.95 $ 
SETTLEMENT 
Meal and 
Entertainment 
Expenses 
16.87 
16.87 
16.87 
16.87 
Total Expenses: 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
Balance due firm (payment attached) (charge travel account)........................................................................ $ 
Remainder (to be distributed): 
DISTRIBUTION 
Balance due traveler (check) (credit travel account)....................................................................................... $ 
Balance due -------------------------------
Balance due -------------------------------
Total Distributed: 
3/ titlo 
Si Date Approved by 
Signature of Recipient if petty cash 
K:12999992\B9001117085 _AE\ 170850230L 
$ 
$ 
$ 
Total 
. Expenses 
261.00 
79.05 
4.15 
4.50 
16.87 
7.25 
372.82 
372.82 
372.82 
372.82 
~ ( ) _____ __; 
372.82 
372.82 
372.82 
Date 
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DOCUMENT IS HEAT Sl!NBITIVE 
0. not ..,... to proloneed ,ertoc&a OI •••utv• heat or ll9ht 
Hertz System Merri:>er-Boise 
OVERLAND WEST, INC. 
HERTZ SYSTEM LICENSEE 
(208)383-3100 
RENTAL RECORD: L- 480160S-4 
BALL/JENAE M 
COMPLETED BY: KW 
RENTED: Hertz System Member-Boise 
RENTAL: 03/13/2008 08:30 
RE111RN: 03/13/2008 13: 14 
VEHICLE: 051383-8 
07-TOYOTA-CAMRY LE-4DR-Gray 
MILES IN: 16057 OUT: 16047 
MILES DRIVEN: 10 
PLAN IN/OUT: CRD CRD 
CLS: F . 
1 DAYS 87.75 87.75 
SUBTOTAL 87.75 
DISCOUNT ZS" 21.94 
SUBTOTAL 65.81 
CON. FEE RECOVERY 6.67 
VEH LIC FEE .90 
ADDITION CHARGES (TX) 1.20 
TX 6.000% ON 74.58 4.47 
TOTAL 79.05 
CHARGED ON VSA 79.05 
HOW WAS YOUR EXPERIENCE? 
WE'D LIKE YOUR FEEDBACK. 
1) Call 1-800-675-3420, or 
Visit www.hertzsurvey.com 
2) Enter Access Code: 91905 
3) Take Brief 4 Question Survey 
Thank You for Renting from 
H E R T Z 
i 
....... __ 
........ __ . 
··, .. 
i / 
• CAPI Ta.. T8RICE GARACE 
DOWNTOWN PUBLIC PARKING 
368 7944 
Fee Computer Number: 
Cashier: 
Transaction Number: 
Entered: 
Exited: 
... Ticket #54108 
Rate: 
Total Fee: 
Cash: 
ID #1 
197 
03/13/08 09:07 
03/13/08 12:59 
Dispenser #1 
Area 1 
$4.50 
$4.50 
THANK YOU FOR PARKING WITH US TODAY 
PLEASE DRIVE CAREFULLY 
ANTON AIRFOOD 
VILLA PIZZA 
ENTER SITE NAME HERE 
231 Jessica 
3 6 3 5 MAR 13' 08 1: 11PM 
1 DELUXE PIZ SLC 3.89 
1 WATER VASA 25oz 2.59 
CASH 6.87 
SUBTOTAL 6.48 
TAX 0.39 
AMOUNT 6.87 
Ai rPc•rt. c~·,evr·cirr 
•
8?8 Ai r·F·ort ~lay 
C•lSE:!, ID 
w Tt4 00092348 
13: 10: 27 
VISA ,. 
X>(XX>"~X>~XX>~X>~Z028 
Invoice# 4804044 
Auth# 013961 
Pur,p#: 9 
1.273 G@ $ 3.259 
Unle~Self $ 4.15 
Total $ 4 .15 
Tel 1 us ab,::,1.1t 
your shoi=-i=-ins 
exi=-erience bv 
1 oss i r,s cinto 
Su rvev • Chevron • cc,r, 
DID '°!'OU Kt-K1~J 
GAS TAX IS .43 CEt-ff!:; 
PER GALLOt·~ ! 
Spokane Inter-national Airpor·t 
"C" CONCOURSE LOT 
LANE 13 
Rcpt# 436 
03/ 13/08 15: OU L:lr13 At 1 Txn:11 607 ----~-...... 
O::l/13/08 05:2·1 Jn 03/13/08 1:i:00 Out ·- •. 
Tkt:lt /24484 
C-Con_OB $ 7.25 
Total Fee $ 7.2S 
VISA CARD $ 7.25-
XXXXXXXXXXXX2028 11/10 
Approval No.: 013548 
Reference No.: 4395 
$ [J. 00 
THANK YOU 
COME AGAIN 
/ /, 
L 7 
-(!) 
-0::: 
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Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Drive, Smte 315 
Coeur d'Alene, Idaho 83814-1839 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
No. 07-4690 
DEFENDANT'S MEMORANDUM 
OF COSTS 
Defendant, Stewart Title Guaranty Company, by Todd Reuter of Kirkpatrick & 
Lockhart Preston Gates Ellis LLP, its attorneys, certifies and declares that the following 
costs and disbursements were incurred in the above-entitled action and are submitted for 
reimbursement pursuant to Idaho Rule of Civil Produre 54( d)(l )(D). The costs below are 
the result of Plaintiff failing to produce copies of documents that should have been 
produced pursuant to Defendant's discovery requests. An associate attorney had to fly to 
DEFENDANT'S 
MEMORANDUM OF COSTS - 1 
K:12023782\D0026\17034_ TR\17034P24XD D 
• • 
Boise to the office of Plaintiffs appellate attorney, Terri Yost, in order to review the 
documents. 
(1) Airfare $261.00 
(2) Car Rental $79.05 
(3) Gas $4.15 
(4) Parking (Boise) $4.50 
(5) Parking (Spokane) $7.25 
(6) Meals $16.84 
TOTAL: $372.82 
I certify and declare under penalty of perjury and under the laws of the State of 
Idaho that the foregoing is true and correct. 
DATED this 28th day of April, 2008. 
DEFENDANT'S 
MEMORANDUM OF COSTS - 2 
K:12023782100026117034_ TR\17034P24XD 
KIRKPATRICK & LOCKHART 
PRESTON GATES S LLP 
C 
• • 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 28th day of April, 2008, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
K 
'x: 7 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
Email 
DEFENDANT'S 
MEMORANDUM OF COSTS - 3 
K:12023762\00026\17034_ TRI 17034P24XD 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83702 
Fax No. 208-947-2424 
sam@treasurevalleylawyers.com 
(..!) 
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Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83814-1839 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
No. 07-4690 
MEMORANDUM IN SUPPORT 
OF MOTION FOR A WARD OF 
REASONABLE ATTORNEY FEES 
TO DEFENDANT AS 
PREVAILING PARTY 
The Court entered its Memorandum Opinion and Order in Re: Defendant's Motion 
for Summary Judgment on March 27, 2008. Pursuant to Idaho Rule of Civil Procedure 
54, the prevailing party is entitled to costs and attorney fees. 
MEMORANDUM IN SUPPORT 
OF MOTION FOR A WARD OF 
REASONABLE ATTORNEY 
FEES TO DEFENDANT AS 
PREVAILING PARTY - I 
K:12023782100026117034_ TRl17034P24XC 
• • 
As the prevailing party, Defendant, Stewart Title Guaranty Company, is entitled to 
an award of reasonable attorney fees and costs. Idaho Code § 41-1839. In actions arising 
under policies of insurance between insureds and insurers, attorney fees may be awarded 
when the court finds that a lawsuit was brought frivolously, unreasonably, or without 
foundation. Idaho Code § 41-1839( 4). 
Frivolous conduct means conduct of a party to a civil action or of his 
counsel of record that satisfies either of the following: (i) It obviously 
serves to harass or maliciously injure another party to the civil action; (ii) 
It is not supported in fact or warranted under existing. law and cannot be 
supported by a good faith argument for an extension, modification, or 
reversal of existing law. 
Idaho Code § 12-123. 
The entire course of litigation is taken into account in order to determine whether 
attorney fees should be awarded. As the court found in its Memorandum Opinion and 
Order in Re: Defendant's Motion for Summary Judgment, Defendant informed Plaintiff, 
Vernon Jerry Mortensen, in writing, that it would no longer defend Plaintiff in the lawsuit 
brought by Dennis and Sherrie Akers and paid Plaintiff the $200,000 policy limit. 
Plaintiff filed suit against Defendant alleging multiple claims for failure to continue to 
defend Plaintiff in the Akers litigation. This court, however, ruled as follows: (1) Plaintiff 
failed to establish a genuine issue of material fact that Defendant breached the terms of 
the insurance contract; (2) Plaintiff failed to establish a genuine issue of material fact that 
Defendant failed to act in good faith; (3) Plaintiff failed to establish estoppel; (4) 
Plaintiff's claim for fraud failed on the grounds that it is barred by the statute of 
MEMORANDUM IN SUPPORT 
OF MOTION FOR A WARD OF 
REASONABLE ATTORNEY 
FEES TO DEFENDANT AS 
PREVAILING PARTY -2 
K:12023782\00026\ 17034_ TR\17034P24XC 
0. 
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• • 
limitations; (5) Plaintiffs claim for intentional infliction of emotional distress was barred 
by the statute of limitations; and (6) Plaintiffs claim for punitive damages failed, since 
none of the above causes of action survived. 
Although Defendant paid Plaintiff his $200,000 policy limits, Plaintiff still sued 
Defendant and did so without providing facts sufficient to support his claims and without 
regard for the fact that two of his claims were well beyond the statute of limitations. Even 
though this court found ultimately that Plaintiffs claims were without merit, Defendant 
was forced to defend itself from Plaintiffs actions, and did so at great financial costs. 
As the prevailing party, Defendant requests an award of its reasonable attorney 
fees as costs pursuant to Idaho Code § 41-1839 and Idaho Rule of Civil Procedure 
54(e)(5). 
DA TED this 28th day of April, 2008. 
MEMORANDUM IN SUPPORT 
OF MOTION FOR AW ARD OF 
REASONABLE ATTORNEY 
FEES TO DEFENDANT AS 
PREY AILING PARTY - 3 
K:12023782\00026117034_ TR117034P24XC 
KIRKPATRICK & LOCKHART 
PRESTON GA 
By~=----'~-r-1,__--1:,---=--~~ 
Todd Reuter, 1ss # 5573 
Attorneys for Defendant 
Stewart Title Guaranty Co. 
• • 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 28th day of April, 2008, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
Email 
MEMORANDUM IN SUPPORT 
OF MOTION FOR AW ARD OF 
REASONABLE ATTORNEY 
FEES TO DEFENDANT AS 
PREVAILING PARTY -4 
K:\2023782100026\17034_ TRI 17034P24XC 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83 702 
Fax No. 208-947-2424 
sam@treasurevalleylawyers.com 
C" ',:/ ,.,,, : -~ 
• 
Sam Johnson 
JOHNSON & MONTELEONE. L.L.P. 
405 South Eighth Street, Suite 250 
Boise, Idaho 83702 
Telephone: (208) 331-2100 ~, 
Facsimile: (208) 947-2424:;}~ 
sam@treasurevallevlawyer.r.com 
Idaho State Bar No. 4777 
Attomeys for Plaintiff 
• STA7f: o;: f[IAHO } 
COUNTY OF KO:Jff NAf SS FILED· ~ 
20DF M~ Y -8 PM 2: 37 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
v. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
Case No. CV-07-4690 
MOTION FOR RECONSIDERATION 
COMES NOW Plaintiff, by and through his attorney of record. Sam. JoJmson of 
Johnson & Monteleone, L.L.P ., and pursuant to Rule 11 (a)(2)(B) of the Idaho Rules of 
Civil Procedure, hereby moves this court to reconsider aspects of its MEMORANDUM 
OPINION AND ORDER IN RE: DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT [hereinafter !<Opinion"). 
RELIEF SOUGHT 
(A) An order reconsidering the Court's conclusion that "Plaintiff h.as not 
established a genuine issue of material fact that Defendant has breached· any of the terms 
of the insurance contract." See Opinion, p. 4. 
MOTION FOR RECONSIDERATION - I 
• • 
(B) An order reconsidering the Court's conclusi'?n that. "An insured must 
bring a tort action for damages incurred from the breach of a contract term by the 
insurance company if the damages sustained are not fully compensable within policy 
limits." See Opinion, p. 6. 
(C) An order reconsidering the Court's conclusion that, "Plaintiff can establish 
a genuine material issue that Defendant took a different position from its original action 
(i.e., defending first and later indemnifying), but there is no evidence to establish that this 
was an unconscionable change in position given that those options were expressly 
provided for in the insurance contract." See Opinion, p. 7. (Emphasis added). 
GROUNDS FOR RELIEF 
THIS MOTION is made and based on the fact that the Court correctly sets forth 
the standard for granting a motion for summary judgment. but then failed to properly 
apply the standard to the instant matter. It is further made and based upon the pleadings 
and records in this action, together with the legal briefing which shall hereafter be filed 
within fourteen (14) days pursuant to Rule 7(b)(3)(C) of the Idaho Rules of Civil 
Procedure. 
WHEREFORE, Plaintiff respectfully asks this Court to reconsider aspects of its 
order granting summary judgment in favor of the Defendant. 
PLAINTIFF DESIRES TO PRESENT ORAL ARGUMENT ON THE MOTION 
DATED: This~ day of May, 2008. 
MOTION FOR RECONSIDERATION · 2 
• • 
CERTIFICATE OF MAILING, DELIVERY. OR FACSIMILE TRANSMISSION 
I CERTIFY that on the£._ day of May. 2008, I caused a true and correct 
copy of the foregoing document to be: 
CJ mailed 
CJ hand delivered 
~ransrr,itted fax machine 
to: (509) 444-7872 
MOTION FOR RECONSIDERATION - 3 
Todd Reuter, Esq. 
Kirkpatrick & Lockhart Preston Gates Ellis , L.L.P. 
618 W. Riverside Avenue, Suite 300 
Spokane, WA 99201-0602 
m 
• • STATE ff t[lAHO } SS 
COUNTY 01= KOCITENAI Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 
Boise, Idaho 83702 
r:ILEJ1rf\ 
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Telephone: (208) 331-2100 
Facsimile: (208) 947-2424 
sam@rreasurevalleylawyers.com 
Idaho State Bar No. 4777 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, Case No. CV-07-4690 
Plaintiff, 
v. 
STEW ART TITLE GUARANTY 
COMPANY, 
Defendant. 
PLAINTIFF'S .MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR ATTORNEYS FEES 
AND COSTS 
INTRODUCTION 
Plaintiff, Vernon Jerry Mortensen ("Mortensen") submits this memorandum in 
opposition to Defendant Stewart Title Guaranty Company's ("Stewart Title") Motion for 
Costs and Attomey Fees. By way of its motion, Stewart Title claims costs in the amount 
of $372.82, and attorney fees in the .amount of $64,061.00. _Subject to the pending 
motion for reconsideration and to any appeal Mortensen may hereafter file, Mortensen 
concedes Stewart Title prevailed on its Motion for Summary Judgment filed in this 
matter. 
PLAINTIFF'S MEMOR~NDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR 
ATTORNEYS FEES AND COSTS - 1 
I);. 
I 
C 
• 
ARGUMENT 
I. Costs as a Matter of Right. 
• 
In reviewing Stewart Title's Memorandum of Costs, it does not appear Stewart 
Title is seeking to recover costs categorized as recoverable as a matter of right under 
Civil Rule 54(d)(l)(C). As such, no costs should be awarded as a matter of right to 
Stewart Title. 
II. Discretionary Costs. 
Stewart Title apparently seeks discretionary costs in the amount of $378.82. 
These costs should be disallowed for the reason that Stewa1t Title has not even made an 
attempt to show these costs were somehow "necessary and exceptional costs reasonably 
incurred" in accordance with Rule 54(d)(l)(D) of the Idaho Rules of Civil Procedure. 
Absent such a showing, the request for discretionary costs must be denied. 
Stewart Title does mention generally how the costs were the result of "Plaintiff 
failing to produce copies of documents that should have been produced pursuant to 
Defendant's discovery requests. An associate attorney had to fly to Boise to the office of 
Plaintiff's appellate attorney, Terri Yost, in order to review the documents." See Memo 
of Coses, pp. 1-2. Clearly, these bald statements standing alone do not satisfy the 
elements for recovering discretionary costs. Stewart Title has not established how any of 
the documents it felt it needed to fly to Boise to review had any bearing on the motion for 
summary judgment. Furthermore, Mortensen obviously produced the records as no 
motion to compel was filed and Stewart Title has not shown Mortensen had an obligation 
to produce them in Spokane. The bottom line is that Stewa1t Title has not shown the cost 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR 
ATTORNEYS FEES AND COSTS · 2 
• • 
of coming to Boise to review documents produced in discovery were necessary and 
exceptional costs reasonably incurred. 
II. Attorney Fees. 
Stewart Title's application for an award of attorney fees as the "prevailing party" 
has no merit. In the absence of a statutory or contractual claim to such an award, the 
American Rule requires each party to bear its own attorney fees. lridependent Drivers 
Association, Inc. v. The Idaho Public Utilities Commission, 125 Idaho 401, 871 P.2d 818 
(1994); Grear Plains Equip. v. Northwes1 Pipeline Corp., 132 Idaho 754, 771 (1991). 
Although Stewart Title seeks attorney fees as "the prevailing party", it cites to statutory 
authority that would only allow it to recover in the event the lawsuit was brought 
frivolously, unreasonably or without foundation. In other words, in this case, it is not 
enough to simply "prevail" in order to recover attorney fees. Here, Stewart Title has to 
bear its own attorney fees even if it happened to prevail, unless it can show Mortensen 
acted frivolously. As discussed immediately below, Stewart Title can not make this 
showing. 
Mortensen's complaint against Stewart Title was solidly anchored in fact and well 
grounded in existing Idaho law. The fact the Court ruled unfavorably to Mortensen does 
not, in and of itself, render his complaint frivolous. Nonetheless, Stewart Title argues the 
case was frivolous because some of the claims were baned by the statute of limitations. 
However, the statute of limitations is an affirmative defense and is waived unless asserted 
and therefore does not make a claim for relief frivolous when, like here, the prima facia 
elements of the claim are supported by facts. Moreover, Mortensen presented good faith 
arguments that the applicable statute of limitations in this case had not yet run due to the 
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR 
ATTORNEYS FEES AND COSTS - 3 
• • 
continuing nature of the defendant's wrongful conduct. Obviously, a non-persuasive 
argument is not syrionymous with a frivolous argument. 
In any event, to the extent the Court may entertain an award of attorney fees, the 
amount of $64,061.00 is grossly inhumane and does not comport with the factors outlined 
in I.R.C.P. 54(e)(3). This case involved a single motion hearing. A reasonable fee in a 
case like this falls into the range of $3,500.00 to $5,000.00. 
CONCLUSION 
Based upon the foregoing, Mortensen respectfully asks for the disallowance of 
any assessment of costs and fees. 
DATED: This \ L..-, day of 11//__,4/ . 2008. 
JOHNSON & MONTELEONE, L.L.P. 
Sam John 
Attorneys for Plaintiff 
CERTIFICATE OF MAILING, DELIVERY. OR FACSIMILE TRANSMISSION 
I CERTIFY that on the \ L-day of May, 2008, I caused a true and correct 
copy of the foregoing document to be: 
Cl mailed 
a hand delivered 
)BJransmitted fax machine 
to: (509) 444-7872 
Todd Reuter, Esq. 
Kirkpatrick & Lockhart Preston Gates Ellis , L.L.P. 
618 W. Riverside Avenue, Suire 300 
Spokane, WA 99201-0602 
PLAIN'l'lFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR 
ATTORNEYS FEES AND COSTS · 4 
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Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 
Boise, Idaho 83702 
Telephone: (208) 331-2100 
Facsimile: {208) 947-2424 
sam@rreasurevalleylawyers.com 
Idaho State Bar No. 4777 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
v. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
Case No. CV-07-4690 
MOTION TO DISALLOW 
DEFENDANT'S REQUEST FOR 
COSTS AND ATTORNEYS FEES 
COMES NOW, the above-named Plaintiff, by and through his attorney of record, 
Sam Johnson, of the law firm of Johnson & Monteleone, L.L.P. and hereby submits his 
objection to the allowance of attorney fees and costs to Defendant Stewart Title Guaranty 
Company ("Stewart Title") pursuant ro Rules 54(d)(6) and 54(e)(6) of the Idaho Rules of 
Civil Procedure. 
THIS MOTION is made and based upon the pleadings and records in this action, 
the Idaho Rules of Civil Procedure cited herein, and the legal memorandum submitted in 
opposition to Stewart Title's motion for attorney fees and costs. 
MOTION TO DISALLOW DEFENDANT'S REQUEST FOR COSTS AND ATTORNEYS FEES . 
I 
• • 
ORAL ARGUMENT IS REQUESTED. 
DA TED: This \)...- day of fzt°'o/ , 2008. 
JOHNSON & MO TELEONE, L.L.P. 
CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION 
I CERTIFY that on the f 1.-,-, day of May, 2008, I caused a true and correct 
copy of the foregoing document to be: 
D mailed 
0 hand delivered 
~ransmitted fax. machine 
to: (509) 444-7872 
Todd Reuter, Esq. 
Kirkpatrick & Lockhart Preston Gates Ellis , L.L.P. 
618 W. Riverside Avenue, Suite 300 
Spokane, WA 99201-0602 
~OTION TO DISALLOW DEFENDANT'S REQUEST FOR COSTS AND ATTORNEYS FEES • C 
• 
Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 . 
Boise, Idaho 83702 
Telephone: (208) 331-2100 
Facsimile: (208) 947-2424 
sam@treasurevalleylawyers.com 
Idaho State Bar No. 4777 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
Case No. CV-07-4690 
PLAINTIFF'S MEMORANDUM IN 
SUPPORT OF MOTION FOR 
RECONSIDERATION 
INTRODUCTION 
This matter comes before the Court on Plaintiff Vernon J en.-y Mortensen' s 
(hereinafter "Mortensen") motion for reconsideration of this Court's Order granting 
summary judgment in favor of Defendant Stewart Title Guaranty Company (hereinafter 
''Stewart Title"). This memorandum will show summary judgment should not have been 
granted in the following respects. 
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ARGUMENT 
I. The Court Analyzed The Wrong Section Of The Contract When 
Concluding No Breach Occurred As A Matter Of Law. · 
In regard to Mortensen's claim for breach of contract, the Court indicated that: 
The relevant contract la~guage reads as follows: 
OPTIONS TO PAY OR OTHERWISE SETILE CLAIMS; 
TERMINATION OP LIABILITY 
In case of a claim under this policy, the Company shall have the 
following additional options: 
(a) To Pay or Tender Payment of the Amount of Insurance. 
To pay or tender payment of the amount of insurance under this 
policy together with any costs, attorney's fees and expenses 
incurred by the insured claimant, which were authorized by the 
Company, up to the time of payment or tender of payment and 
which the Company is obligated to pay. 
Upon the exercise by the Company of this option, all liability and 
obligations to the insured under this policy, other than to make the 
payment required, shall terminate, including any liability or 
obligation to defend, prosecute, or continue any litigation, and the 
policy shall be surrendered to the Company for cancellation. · 
See MEMORANDUM OPINION AND ORDER IN RE:.DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT, p. 5. (Citing Stewart Title Guaranty Policy§ 6(a); Def. Ex.. 2). 
However, the provision of the contract Mortensen claims was breached is as 
follows: 
The company shall have the right, at its own cost, to 
institute and prosecute any action or proceeding or to do 
any other act which in its opinion may be necessary or 
desirable to establish the title to the estate or interest as 
insured, or to prevent or reduce loss or damage to the 
insured. The company may take any appropriate action 
under the terms of the policy, whether or not it shall be 
liable hereunder, and shall not thereby concede liability or 
waive any provision of this policy. If the Company shall 
exercise it rights under this .paragraph, it shall do so 
diligently. 
,-, 
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See PLAINTIFF'S MEMORANDUM IN OPPOSTION TO SUMMARY JUDGMENT, p. 
9-10. 
Without question, Monensen has established a genuine issue of material fact 
about whether Stewart Title breached the above provision of the contract. As Mortensen 
has previously acknowledged, Stewan Title had a contractual right to take action to settle 
rights insured to Mortensen under the policy. But, if it elects to take action, under the 
express provision cited above, the action must be "appropriate" and it "shall do so 
diligently". Moreover, the concepts of "Good faith and fair dealing are implied 
obligations of every contract." Luzar v. Western Sur. Co., 107 Idaho 693, 696, 692 P.2d 
337 (1984). Based upon the facts before the court, a jury could reasonably conclude that 
Stewart Title failed to act appropriately, diligently, fairly and in good faith . 
. 
Here, Stewart Title told Mortensen and White it had purchased the small triangle 
parcel from Kathryn Baker and placed it in their names so they could use it for access, 
and could make improvements on it; it was theirs. In doing so, Stewart Title made a 
grave error. It did not place the property in Mortensen's and White's names as it claimed 
to have done. The recording and quit claiming of a deed from Ms. Baker meant nothing, 
she never owned it; the Akers did. Nonetheless, Mortensen and White built an access 
road across the small triangular parcel believing it was theirs and previously Ms. Baker's 
as Stewan Title had assured them, when in reality it belonged to rhe Akers. Mortensen 
and White were found to have trespassed on that small triangular parcel because they 
relied on and believed in the expertise of Stewart Title. 
Simply put, Stewart Title attempted to buy a property which it believed belonged 
to Baker, but in truth belonged lO the Akers. Stewart Title convinced Mortensen, with a 
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recorded deed from Baker that he owned the property' and thus Mortensen used that 
property for an access road and as a consequence was found by the court to be trespassing 
on Akers property and the Akers were awarded damages for trespass, emotional distress, 
and punitive damages. 
Stewart Title may have thought it gave Mortensen and White a triangular property 
and might have thought that Baker was the owner, but Stewart Title was wrong on all 
counts. The fact that it thought Baker owned the property while in fact the Akers owned 
it does not change the fact that M01tensen was damaged by the ·title company's mistakes. 
Had Stewart Title been diligent, acted fairly and in good faith and taken appropriate 
action by studying the facts and law there would have been no mix up as to who owned 
the triangular parcel and Monensen would not have wound up in the damaging mess he is 
in. 
The other incidents of breach on the part of Stewait Title have already been well 
documented by Mortensen and hence do not bear repeating here. See PLAINTIFF'S 
MEMORANDUM IN OPPOSTION TO SUMMARY JUDGMENT, p. 7-10. 
Moreover, Mortensen 1·espectfully contends that the issues discussed by the Court 
under the heading of "Bad Faith" should also have been analyzed under the breach of 
contract theory. The duty of diligence and good faith are both contractually based duties, 
as evidenced above, and therefore should be incorporated into the contractual analysis. 
Wherefore, on reconsideration, Mortensen respectfully asks this court to 
determine whether Stewart Title breached the contractual provision cited above rather 
than the one previously analyzed by the Court. Mortensen is confident that once having 
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done so, this Court will rightly conclude that sumrnary judgment is not an appropriate 
disposition of the claim for breach of contract. 
II. A Jury Could Conclude That Stewart Title's Change of Position Was 
Unconscionable Under The Circumstances. 
In applying the doctrine of quasi-estoppel, the Court stated as follows: 
Plaintiff can establish a genuine material issue that 
Defendant took a different position from its original action 
(i.e., defending first and later indemnifying), but there is no 
evidence to establish that this was an unconscionable 
change in position given that those options were expressly 
provided for in the insurance contract. 
See MEMORANDUM OPINION AND ORDER IN RE: DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT, p. 7 ( emphasis added). 
First, based upon the record, Stewart Title has not shown it delivered the policy to 
Mortensen. In fact, Mortensen testified he did not recall receiving a copy (Mortensen 
Ajfidavil, p. 2, 1! 3), and Stewart Title has not presented any facts to the contrary. Of 
course, the issue of whether the policy was delivered to Mortensen speaks directly to 
whether Stewart Title's change of position was unconscionable. If Stewart Title never 
provided Mortensen the policy, then its act of relying on the policy to justify such a 
drastic change of position clearly amounts to unconscionability. 
However, even when assuming for the sake of argument that Stewart Title 
delivered the policy to Mortensen, a genuine issue of fact still remains as to whether 
Stewart Title acted unconscionably. The record plainly demonstrates that Stewart Title 
sent a series of letters, promising over and over again, to pursue the Akers litigation on 
appeal on behalf of Mortensen. The March 26, 2003, conespondence from Mr. Mollemp 
punctuates the unequivocal nature of Stewart Title's promise to pursue the appeal: 
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With regard to your request for a commitment from Stewart 
to appeal Judge Mitchell's decision, I believe Stewart has 
already given you that commitment unless the case can be 
settled earlier. 
(Emphasis added). None of the language in the March 26, 2003, correspondence even 
hints about how Stewart Title may switch its position by falling back on policy language 
which arguably allowed it to release itself of the appeal by tendering limits under the 
policy. None of the earlier letters sent by Stewart Title mention anything about it either. 
If perhaps Stewart Title notified Mortensen in the series of letters That it was reserving the 
right to tender policy limits in lieu of the appeal, then summaryjudgment on the issue of 
unconscionability may be in order. However, since Stewart Title did not do this, a 
genuine issue of material fact precludes summary adjudication of this issue as well. 
In further illustration of the unconscionability, it may be worrh noting that 
Mortensen bought the property in question in 1994. The issues in the Akers litigation did 
not develop until several years later in 2001. Again, therefore, even if Stewan Title had 
delivered the policy to Mortensen in the 1994 time frame, to avoid an unconscionable 
change in position, it clearly would have behooved Stewart Title to deliver another copy 
when the Akers dispute arose in 2001 or, at a minimum, to cite to the language in the 
policy when sending the multitude of letters to Mortensen guaranteeing him protection on 
appeal. Whether or not the policy was delivered, Mortensen has shown a genuine issue 
of fact on each element of The doctrine of quasi-estoppel. Accordingly, summary 
judgment on this theory should not be entered against Mortensen. 
CONCLUSION 
Based upon the foregoing, Mortensen respectfully asks this Court to reconsider its 
grant of summary judgment to Stewart Title in this matter. 
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DATED: This ~ay of May, 2008. 
Sam on 
Attorneys for Plai tiff 
CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION 
I CERTIFY that on rhe 2--'2...zray of May, 2008, I caused a true and correct 
copy of the foregoing document to be: 
Cl mailed 
D hand delivered 
"transmitted fax machine 
to: (509) 444-7872 
Todd Reuter, Esq. 
Kirkpatrick & Lockhart Preston Gates Ellis, L.L.P. 
618 W. Riverside Avenue, Suite 300 
Spokane, WA 99201-0602 
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION - 7 
• I ; ) 
"-·· . 
t'j..'\,' 
_J 
• 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GA TES ELLIS LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83814-1839 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• STATE OF ICW() } ~ OF KOOTEN4/ SS 
2008 HAY 23 AH g: r a 
C. LEAK DiSTRICT ?RT 
r1P11#'7t,if 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
No. 07-4690 
DEFENDANT'S REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION FOR AW ARD OF 
REASONABLE ATTORNEY FEES 
AND COSTS 
<:( Mortensen argued in response to Stewart Title's Motion for Summary Judgment 
Z that he never received a copy of his title insurance policy. Summary Judgment Response, 
-(!) p. 11. To rebut Mortensen's claim, Stewart Title had to review the documents that 
-a:: 
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MOTION FOR ATTORNEY 
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Mortensen declined to produce any copies of in discovery. Those documents were in 
Boise, so counsel had to travel to Boise. Second Reuter Aff., Ex. H. 
In addition, Mortensen fails to respond to Stewart Title's argument that his lawsuit 
was unreasonable and without foundation. Under Idaho Code § 41-183 9( 4 ), a prevailing 
party may be awarded attorney fees for not just lawsuits that are brought frivolously, but 
lawsuits that are unreasonable, or without foundation. This court takes into account the 
entire course of litigation to determine whether attorney fees are appropriate. In this 
matter, Mortensen alleged claims without foundation, failing t9 provide facts sufficient to 
support his claim, and the court found his claims were without merit. Even more notably, 
he named initially the wrong party as a Defendant in this matter, despite being told in the 
Answer and in a letter dated October 19, 2007, that he named the wrong party. Mortensen 
then refused to amend his flawed complaint, costing Stewart Title approximately $5,300 
in attorney fees. 
As the prevailing party, Defendant requests an award of its reasonable attorney 
fees and costs pursuant to Idaho Code § 41-1839 and Idaho Rule of Civil Procedure 
54(e)(5). 
DATED this 21st day of May, 2008. 
DEFENDANT'S REPLY 
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KIRKPATRICK & LOCKHART 
PRESTON GATES 
By-=---:-cc-=--....._ __ c..+---+---+-~~~~ 
Todd Reuter, 
Attorneys for efendant 
Stewart Title Guaranty Co. 
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CERTIFICATE OF SERVICE 
sf-
I HEREBY CERTIFY that on the J2/- day of May, 2008, I caused to be served 
a true and correct copy of the foregoing Affidavit by the method indicated below, and 
addressed to the following: 
)C 
7 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
Email 
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Atty Fees.doc 5/21/08 10:46 AM 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83702 
Fax No. 208-947-2424 
sam@treasurevalleylawyers.com 
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Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GA TES ELLIS LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83 814-1839 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• :STATE OF JtW-0 . . 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
STA TE OF WASHINGTON ) 
) ss. 
COUNTY OF SPOKANE ) 
No. 07-4690 
SECOND AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF MOTION 
FOR ATTORNEY FEES & COSTS 
Todd Reuter, being first duly sworn, on oath deposes and says: 
1. I am an attorney licensed to practice law in the State of Idaho and admitted 
to practice before this Court. I am the attorney for Defendant, Stewart Title Guaranty 
SECOND AFFIDAVIT OF 
TODD REUTER IN SUPPORT 
OF MOTION FOR ATTORNEY 
FEES & COSTS- 1 
K:12023762100026\17034_ TR\17034P24YT 
• • 
Company, in the above action and make the statements in this affidavit based on personal 
knowledge and the pleadings filed in the action. 
2. Attached hereto as Exhibit H, is a true and correct copy of "Plaintiff's 
Objections, Answers And Responses to Defendant's First Set of Interrogatories and 
Rquest For Production of Documents. " 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~day of May, 2008, I caused to be served 
a true and correct copy of the foregoing Affidavit by the method indicated below, and 
addressed to the following: 
IC 
I 
K I 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
Email 
SECOND AFFIDAVIT OF 
TODD REUTER IN SUPPORT 
OF MOTION FOR ATTORNEY 
FEES & COSTS- 2 
K:\2023782\00026\17034_ TR\17034P24YT 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83 702 
Fax No. 208-947-2424 
sam@treasurevalleylawyers.com 
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Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 
Boise, Idaho 83702 
Telephone: (208) 331-2100 
Facsimile: (208) 947-2424 
sam@treasurevalleylawyers.com 
Idaho State Bar No. 4777 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE 
STATE OF IDAHO, IN AND FOR THE COUNTY ~F KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
V. 
STEWART TITLE CO:MPANY OF 
COUER D'ALENE, INC 
Defendant. 
Case No. CV-07-4690 
PLAINTIFF'S OBJECTIONS, 
ANSWERS AND RESPONSES TO 
DEFENDANT'S FIRST SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS· 
COMES NOW, Plaintiff, Vernon Jerry Mortensen, by and through Sam Johnson 
of Johnson & Monteleone, L.L.P., his counsel of record, and in accordance with the rules 
and regulations promulgated by the Idaho Rules of Civil Procedure, and for response to 
Defendant's First Set of Interrogatories and Request for Production of Documents to 
Plaintiff, states as follows: 
GENERAL STATEMENT 
Plaintiff provides this response to each request in Defendant's First Set of 
Interrogatories and Request for Production of Documents to Plaintiff. These responses 
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are made solely for the purpose of this action. Each response is subject to all objections 
as to competence, relevance, materiality, propriety and admissibility, and to any and all 
other objections on any grounds that would require the exclusion of any statements 
contained herein if such request for the production of documents were asked of, or 
statements contained herein where made by, a witness testifying in court, all of which 
objections and grounds are hereby expressly reserved and may be interposed at the time 
of trial. 
The following responses are based upon information and writings presently 
available to and located by Plaint_iff and his counsel. Plaintiff has not completed an 
investigation of the facts relating to this case, has not completed discovery in this action, 
and has not completed preparation for trlal. The documents that will be produced in 
response to these Requests are those documents, which were located upon reasonable 
search of Plaintiff's files, as they are kept in the ordinary course of business and the files 
of those individuals most likely to have responsive documents. Plaintiff objects to these 
Requests to the extent that any Request calls for a search of all files or all locations of 
Plaintiff. The responses given herein are without prejudice to Plaintiff's right to produce 
any subsequently discovered documents or to revise these responses if further discovery 
so indicates. 
These responses shall not be deemed to constitute admissions (i) that any 
particular document or thing exists, is relevant, non-privileged, or admissible in evidence, 
or (ii) that any statement or characterization in the requests is accurate or complete. 
Documents that are being produced by Plaintiff in response to these requests will 
be made available to counsel for copying and inspection at the undersigned's office at a 
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date and time mutually agreeable to the parties. Or, if requested, copies of documents 
being produced can be delivered, without inspection, subject to reimbursement for 
reasonable and necessary costs of production. 
GENERAL OBJECTIONS 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent that they seek information already in the possession of 
Defendant or in the possession of third parties from which such information may be more 
readily and/or cost effectively obtained. Such interrogatories and requests are designed 
for no other purpose than to burden and harass Plaintiff; therefore, they are improper. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent that they purport to require Plaintiff to provide detailed 
information in a form or manner not required by the Idaho Rules of Civil Procedure. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent that they seek documents or infonnation protected by (a) by the 
attorney/client privilege, (b) under the work product doctrine, (c) under the exceptions to 
discovery set forth in the Idaho Rules of Civil Procedure, the Idaho Rules of Evidence or 
other rules applicable to this action, (d) by state or federal statutes and regulations and/or 
(e) due to their confidential nature or the confidential nature or the confidential 
information contained herein. 
Plaintiff objects to Defendant's Interrogatories pursuant to Rule 33( c) of the Idaho 
Rules of Civil Procedure to the extent that they purport to require Plaintiff to repeat in 
detailed narrative form infonnation which can be derived or ascertained from the 
business or other records of Plaintiff. An undertaking of such nature is not only 
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unnecessary, wasteful and duplicative, but also is designed to burden and harass Plaintiff. 
The burden of deriving or ascertaining the answers to these interrogatories is substantially 
the same or less for Defendant based on a review of the applicable documents. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent they seek the identification, description or contents of 
documents not within Plaintifrs possession, custody or control. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent they purport to seek information beyond the scope of the 
complaint filed in this action. Plaintiff further objects to Defendant's Interrogatories and 
Requests for Production of Documents to the extent they purport to elicit information that 
is confidential and proprietary, not relevant to any issue in this action, or not reasonably 
calculated to lead to the discovery of admissible evidence. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent that any particular request contained therein is unduly 
burdensome, vague, ambiguous, overbroad, unintelligible or lacking in specificity 
required by the Idaho Rules of Civil Procedure. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the extent they are duplicative, cumulative, and redundant or seek to elicit 
repetitive information. 
Plaintiff objects to Defendant's Interrogatories and Requests for Production of 
Documents to the ex.tent they purport to require Plaintiff to apply or set forth conclusions 
of law to ultimate issues for trial and/or to apply the law to facts as presently known. 
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All responses set forth below are subject to and without waiving any of the 
foregoing general objections and to the other more specific objections set forth below. 
Plaintiff will not in every instance repeat or specifically incorporate these objections 
although they are intended to apply throughout. 
Plaintifrs response to any of these discovery requests does not constitute a waiver 
of her right to object to any future, additional or supplemental requests covering the same 
or similar subject matter. 
INTERROGATORIES AND REQUESTS FOR PRODUCTION 
REQUEST FOR PRODUCTION NO. 1: All documents you provided to 
Stewart Title of Coeur d'Alene regarding· the property referenced in paragraph 3 of the 
Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed_ by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 2: All documents Stewart Title of Coeur 
d'Alene provided to you regarding the property referenced in paragraph 3 of the 
Complaint. 
PLAINTIFF'S OBJECTIONS, ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET OF 
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENT - 5 
l 
L ,--
f 
I 
t 
i 
~ 
! 
i 
I 
! 
l 
I 
~ 
i 
• • 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates .Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and· 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for. 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 3: A copy of the commitment and 
policy referred to in paragraph 4 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 4: All correspondence Stewart Title 
(including any Stewart Title entity) provided to you regarding the Title Insurance Policy 
referenced in paragraph 4 of the Complaint. 
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RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. S: All correspondence you provided to 
Stewart Title (including any Stewart Title Entity) regarding the Title Insurance Policy 
referenced in paragraph 4 of the Complaint. 
RESPONSE:. To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
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REQUEST FOR PRODUCTION NO. 6: A copy of the deed, deed of trust, 
mortgage, note and any other conveyance documents regarding your 2001 sale of 80 
acres to Whites, as alleged in paragraph 5 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10~. 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 7: A copy of the commitment and 
policy referred to in paragraph 6 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 1011\ 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
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REQUEST FOR PRODUCTION NO. 8: All documents exchanged between 
you and Dennis and/or Sherrie Akers regarding the property owned by them that is 
referenced in paragraph 7 of the Complaint. This request does not call for documents 
exchanged between your counsel and counsel for Akers, nor does it include pleadings 
filed in Akers v. White, et al. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses . 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 9: All documents Stewart Title of Coeur 
d'Alene provided to you regarding the easement that was the subject of the Akers v. 
Mortensen case referenced in paragraph 10 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 ·through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
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REQUEST FOR PRODUCTION NO. 10: All documents that you provided to 
Stewart Title of Coeur d'Alene regarding the easement that was the subject of the Akers 
v. Mortensen case referenced in paragraph 10 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10111, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 11: All documents exchanged between 
you and Kathryn Baker regarding the property that is referenced in paragraph 20 of the 
Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 101h, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
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examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
REQUEST FOR PRODUCTION NO. 12: All documents that constitute the 
representations referenced in paragraph 21 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Requestj 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available. for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
INTERROGATORY NO. 1: Identify (as defined above) the person(s) whom 
you contend "represented to and assured" you and White that you and White "owned the 
triangular shaped parcel." 
ANSWER: Agents and/or employees of Stewart Title Guarantee Company 
represented and assured Plaintiff that he owned the triangular shaped parcel. These same 
representations were also made to David/Michelle White. Although the exact identity of 
the person making the representations can not be made at this time, Plaintiff is confident 
it was one or more of the individuals involved in the Kathryn Baker land acquisition 
transaction. Plaintiff further indicates that one or more of the following persons may 
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have represented and assured Plaintiff that he owned the triangular shaped parcel: (1) 
David English; (2) Richard Mollerup; and (3) John Holt. 
REQUEST FOR PRODUCTION NO. 13: All documents that constitute the 
representations referenced in paragraph 23 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10111, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
INTERROGATORY NO. 2: Identify (as defined above) the person(s) who 
made the representations you refer to in paragraph 23 of the Complaint. 
ANSWER: See Plaintiffs Answer to Interrogatory No. 1. 
REQUEST FOR PRODUCTION NO. 14: All documents that constitute the 
representations referenced in paragraph 26 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
PLAINTIFF'S OBJECTIONS, ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET OF 
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENT - 12 
.("'· .. 
l 
t 
! 
I 
I 
' 
l 
i 
I 
1--
• • 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
INTERROGATORY NO. 3: Identify (as defmed above) the person(s) who 
made the representations you refer to in paragraph 26 of the Complaint. 
ANSWER: Agents and/or employees of Stewart Title Guaranty Company. 
Plaintiff further indicates that one or more of the following persons may have represented 
to and assured Plaintiff that Stewart Title Guaranty Company would assist in the appeal 
of the district court decision: (1) David English; (2) Richard Mollerup; and (3) John Holt. 
INTERROGATORY NO. 4: Identify who directed you to retain your own 
counsel to continue defending the Lawsuit, as alleged in paragraph 29 of the Complaint. 
ANSWER: Stewart Title Guaranty Company directed Plaintiff to retain his own 
counsel to continue defending the Lawsuit. Please refer to the May 18th, 2004, 
correspondence sent to Plaintiff from Richard W. Mollerup and a similar letter sent on 
the same date to Plaintiff's counsel. 
REQUEST FOR PRODUCTION NO. 15: All documents that constitute the 
representation referenced in paragraph 32 of the Complaint. 
RESPONSE: To the extent said documents may be. responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
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Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
, INTERROGATORY NO. 5: Regarding your allegation in paragraph 32 of the 
Complaint that "Stewart Title represented to and promised Mortensen and White that it 
would see them through the entire legal action including a Supreme Court appeal," please 
provide the following information: 
a. Identify (as defined above) the person(s) whom you contend made the 
representation and/or promise; and 
b. State the content of each representation and/or promise; and 
c. State the date(s) on which each representation and/or promise was made. 
ANSWER: See Plaintiffs Answer to Interrogatory No. 3. 
REQUEST FOR PRODUCTION NO. 16: All documents that constitute the 
representations referenced in paragraph 34 of the Complaint. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 101\ 2008, and 
the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
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for reproducing and delivering the documents. 
INTERROGATORY NO. 6: Regarding you allegation in paragraph 34 of the 
Complaint that "Stewart Title has made representations" to you, please provide the 
following inf onnation: 
a. Identify (as defined above) the person(s) whom you contend made the 
representation; and 
b. State the content of each representation; and 
c. State the date(s) on which each representation was made. 
ANSWER: See Plaintiff's Answers to the previous Interrogatories. 
INTERROGATORY NO. 7: Regarding paragraphs 37 and 38 of your 
Complaint, set forth the language from the Title Insurance Policy that you contend 
obligates Stewart Title of Coeur d' Alene to defend you "throughout the Lawsuit." 
ANSWER: Objection. This Interrogatory seeks information protected by the 
work product doctrine in that it solicits the mental impressions, conclusions, opinions, 
and legal theories of Plaintiff's counsel. 
REQUEST FOR PRODUCTION NO. 17: Regarding your allegation in Count 
Three of the Complaint (Breach of Contract), please provide a copy of all documents that 
you contend constitute the contract that you alleged was breached. 
RESPONSE: To the extent said documents may be responsive to this Request, 
please see Stewart Title Documents, Bates Nos. 00003 through 00182, the Exhibits 
appended to the Affidavit of John Holt and signed by Mr. Holt on January 10th, 2008, and 
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the Exhibits appended to the Affidavit of Todd Reuter and signed by Mr. Reuter on 
January 17, 2008. 
Plaintiff further represents that attorney Terri R. Yost may have documents in her 
possession which are responsive to this Request which can be made available for 
examination upon reasonable notice and request or upon payment of reasonable expenses 
for reproducing and delivering the documents. 
INTERROGATORY NO. 8: Regarding your allegation in paragraph 42 of the 
Complaint, do you contend that Stewart Title of Coeur d'Alene failed to perform in good 
faith? H so, set forth the specific terms of the insurance contract that you contend 
Stewart Title of Coeur d'Alene failed to perform in good faith. 
ANSWER: Objection. This Interrogatory seeks information protected by the 
work product doctrine in that it solicits the mental impressions, conclusions, opinions, 
and legal theories of Plaintiff's counsel. Without waiving and subject to the foregoing 
objections, Plaintiff does contend Stewart Title Guaranty Company failed to perform the 
tenns of the insurance contract in good faith. Plaintiff contends Stewart Title had a duty 
to perform all contractual duties in good faith. Plaintiff contends Stewart Title failed to 
perform (in good faith) its contractual duty to defend Plaintiff in legal matters 
challenging Plaintiff's right to do acts insured under the policy, (i.e.) Plaintiff's right of 
access to his property. In regard to the contractual provisions insuring access to the 
property, Plaintiff contends Stewart Title/John Holt failed to act in good faith by 
contacting the Akers about an access issue concerning Plaintiff instead of speaking about 
the matter directly with Plaintiff first. This failure to act in good faith ultimately resulted 
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in trespass actions brought by Akers against Plaintiff which in turn lead to Stewart Title's 
election to renege on its commitment to provide Plaintiff a defense to the action. 
The company failed to act in good faith when exercising its right under the policy 
to take action in an effort to cure Plaintiff's lack of right to access the property. This 
principally involves the actions surrounding the Kathryn Baker land acquisition 
transaction which resulted in a large punitive damage award rendered against Plaintiff. 
INTERROGATORY NO. 9: Regarding Count Four of the Complaint (Bad 
Faith), please set forth: 
a. A detailed description of everything that you contend Stewart Title of Coeur d' 
Alene did and failed to do that constitutes a failure "to perform the terms of the insurance 
contract in good faith." 
b. For each act or omission identified in subpart (a) of this interrogatory, the 
identity of each person who you claim failed to perform in good faith. 
c. For each act or omission identified in answer to subpart (a) of this 
interrogatory, the date on which you claim such act or omission occurred. 
ANSWER: See Plaintiffs Answer to Interrogatory No. 8. 
REQUEST FOR PRODUCTION NO. 18: All documents relating to your 
claim to have suffered "physical manifestatiO!)S, including stress, sleeplessness, 
headaches and concentration problems." This request includes, without limitation, 
medical bills and records, and receipts. 
RESPONSE: Plaintiff represents that attorney Terri R. Yost may have 
documents in her possession which are responsive to this Request which can be made 
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available for examination upon reasonable notice and request or upon payment of 
reasonable expenses for reproducing and delivering the documents. 
INTERROGATORY NO. 10: Regarding your claim to have been damaged in 
excess of $400,000, please itemize your losses so Defendant can determine how much 
money you have spent or lost by category. 
ANSWER: Plaintiff seeks to recovery both special and general losses and 
damages. The general losses are not subject to itemization. Plaintiff is in the process of 
itemizing his special damages and once the itemization has been completed, he will 
supplement his answer hereto. Plaintiff notes that the judgment rendered against him in 
the Akers litigation comprises, in part, the monetary damages he seeks to recovery here. 
REQUEST FOR PRODUCTION NO. 19: A copy of all written agreements 
between you (including businesses you control), David L. White, Michelle V. White, 
and/or D L White Construction. 
RESPONSE: Objection. This Request seeks information not reasonably 
calculated to lead to the discovery of admissible evidence. 
REQUEST FOR PRODUCTION NO. 20: All journaVdiary entries that relate 
to the claims set forth in the Complaint. 
RESPONSE: No such journal or diary entries exist. 
DATED this (~ay of February, 2008. 
Sam Jamison 
Attorneys for Plaintiff 
LEONE, L.L.P. 
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Todd Reuter !SB# 5573 
KIRKPATRICK & LOCKHART 
PRESTON GA TES ELLIS LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83814-1839 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• 
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CLERK O!Sif~IC"i COUHi 
l4,\£,~ 
DEPUTY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
No. 07-4690 
STEW ART TITLE'S RESPONSE TO 
MOTION FOR 
RECONSIDERATION 
There is no basis to reconsider or change the court's March 27, 2008 
...J Memorandum Opinion. Plaintiffs "diligence" argument fails for several reasons: he has 
<t: :z already been paid the full amount of any possible damages; if his argument describes a 
-(!) negligence claim, then summary judgment is appropriate because the claim was not 
-Cl::: pleaded and would be barred by the statute of limitations; and Plaintiff has failed to 
0 present any actual evidence that Stewart Title acted non-diligently. 
STEWART TITLE'S RESPONSE 
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Plaintiff also raises a quasi-estoppel argument. That argument was neither pleaded 
in the Complaint nor briefed in Plaintiffs summary judgment pleadings. Quasi-estoppel 
does not apply here because under Idaho law a party does not commit an unconscionable 
act by exercising its rights under a contract. The contract (a title insurance policy) allows 
Stewart Title to do all the things about which Mortensen complains: act to resolve access 
issues; pay policy limits, discontinue litigation, and terminate its obligations. Moreover, 
the policy gives Mortensen only limited rights and Stewart gave him everything ( and 
more) to which he was entitled. It defended Mortensen and it paid him the full amount of 
the policy. Mortensen demanded quick action to solve the access problem and that is 
what he got. No reasonable finder of fact could determine that Stewart Title's conduct in 
working with Akers and Bakers was unconscionable. 
ARGUMENT 
1. Summary judgment is appropriate even considering Stewart Title's 
obligation to act diligently. 
Summary judgment is appropriate even considering the "diligent" provision in 
paragraph 4(b) of the policy. Mortensen has not pleaded a negligence or tort bad faith 
claim. Assuming therefore that the "diligence" claim is a claim for breach of contract, 
that claim cannot survive because Stewart Title already paid Mortensen the full $200,000 
policy limit. He has no further right to contract damages arising from the alleged breach. 
Anderson v. The Title Ins. Company, l 03 Idaho 875, 878 (1982); McGilvray v. Farmers, 
136 Idaho 39, 45 (2001 ). If, on the other hand, the claim is for negligence, then his claim 
should be rejected because it was never pleaded and because it is time-barred by Idaho 
Code 5-224, Idaho's four-year statute of limitations. This argument is set out more 
completely at page 12 of Stewart Title's Memo in Support of Motion for Summary 
Judgment. Summary judgment was appropriate for these reasons alone. 
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Summary judgment is also appropriate because Mortensen has failed to present 
any material disputed facts. Unsupported statements do not suffice. Mortensen' s 
reconsideration brief leans heavily on the supposed "facts" surrounding the Baker 
property. Specifically, Mortensen now contends that Stewart Title failed to act diligently 
in getting Baker to quitclaim property to Mortensen. "Diligence" is defined as 
"characterized by steady, earnest, and energetic effort." www.merriam-
webster.com/dictionary. (See attachment to this brief) The word "busy" is a synonym. 
Id. Based on that definition and the evidence before the court, t~ere is no way to conclude 
that Stewart Title acted in a non-diligent manner. Mortensen himself has called Stewart's 
conduct an effort "to solve this (access/easement] problem." March 4, 2008 Affidavit of 
Plaintiff Vernon Jerry Mortensen, ~12. He asserts in his reconsideration brief that Stewart 
Title "believed it (the Baker property] belonged to Baker. Opening Brief, p. 3. Only now, 
having lost the Akers case and facing the prospect of losing this case too, does Mortensen 
calls Stewart's conduct bad faith or non-diligent. 
Interestingly, Mortensen called the Baker quitclaim to him "irrelevant" when he 
testified in the Akers trial. In explaining his basis for thinking he had the right to improve 
the property (part of the conduct that led Judge Mitchell to impose $150,000 in punitive 
damages), Mortensen testified that the Baker conveyance was "irrelevant": 
Since that time, uh, for the simple fact that the title company, who defends 
us, thought that Mr. Akers might try to get Mrs. Baker to deed him that 
property, the title company hired a private investigator, located Mrs. Baker, 
who is the owner of that property, which is really kind of irrelevant 
because we have easement through that property whether she deeded it to 
us or not, but she then deeded us that property, so now not do we only own 
that triangular portion, but we have always had an easement through that 
portion, so all we did was improve our easement area in there that we have 
a legal easement to which we now own. 
Mortensen trial testimony, Ex. L, p. 262/ln. 2-14 ( emphasis added). 
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Mortensen says at page 3 of his brief that he did improvement work in reliance on 
the Baker quitclaim deed. His own testimony shows that is not true. Mortensen did the 
improvement work because he believed he had an easement, not because he got the deed, 
as he now argues. Mortensen cannot prove that getting the Baker deed caused or led to 
any of his alleged damages because he did not act in reliance on having it. 
Furthermore, Mortensen offers no evidence of a lack of diligence. Arguments 
from his lawyer and self-serving, conclusory statements from Mortensen do not suffice to 
defeat an otherwise valid motion for summary judgment. Finholt v. Cresto, 143 Idaho 
894, 897 (2007); I.R.C.P. 56. Consider the statements made in Mortensen's opening brief 
on reconsideration: 
• "Stewart Title told Mortensen and White that it had purchased the small triangle 
parcel from Kathryn Baker and placed it in their names so they could use it for 
access and could make improvements on it; it was theirs." Opening Brief, p. 3. 
• "It did not place the property in Mortensen and Whites names as it claimed to have 
done." Id. 
• "Mortensen and White built an access road across the small triangular parcel 
believing it was theirs and previously Ms. Baker's as Stewart Title had assured 
them ... " Id. 
• "Stewart Title convinced Mortensen, with a recorded deed from Baker that he 
owned the property and thus Mortensen used that property for an access road ... " 
Id, p. 3, 4 ( emphasis added). 
None of these statements is supported by record evidence. Mortensen does not even 
provide a copy of the Baker quitclaim deed. There is no competent evidence before the 
court that someone from Stewart Title said anything to Mortensen about the deed. 
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Mortensen states on page 4 of his March 4, 2008 Affidavit that "Stewart Title recorded the 
Quitclaim Deed and represented to and assured me that I owned the triangular shaped 
parcel." He does not, however, favor the court with testimony as to who from Stewart 
supposedly made this or any of the other statements, claims or assurances that his lawyer 
asserts (without citation) in his reconsideration brief. In the absence of evidence of who 
supposedly made these statements and when, the court should disregard Mortensen 's 
contentions. All his brief really consists of is his lawyer making unsupported self-serving 
arguments. Arguments do not create an issue of material fact sufficient to defeat summary 
judgment. 
Finally, a quitclaim deed is not a warranty deed. All a quitclaim deed does is 
convey the grantor's interest in real property, if any. Black's Law Dictionary, Sixth Ed., 
p. 1251; Luce v. Marble, 142 Idaho 264,270 (2005). By contrast, a warranty deed is "a 
deed in which grantor warrants good, clear title. A deed which explicitly contains 
covenants concerning the quality oftitle it conveys." Black's Law Dictionary, p. 1589. 
The truth is that Mortensen did not believe the Baker deed gave him anything he did not 
already have. The evidence is that Mortensen relied on his easement rights, not on the 
Baker deed. But Mortensen knows he has already been compensated for Stewart Title's 
supposed error relating to the easement, so he is trying to recast the claim as being based 
on the Baker deed. He is grasping at straws. 
2. Stewart Title has a contractual right to take the action it did so its conduct 
was not unconscionable. There is no evidence to the contrary. 
The insurance contract gave Stewart Title the right to defend or pay policy limits 
and terminate its obligations. Here, Stewart did both. According to the Complaint and the 
summary judgment briefing, the exercise of those rights is the central complaint before the 
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court. Having been shown the weakness of his "they walked out on me" argument, 
Mortensen now shifts his focus to the circumstances surrounding Akers and Baker. But 
the contract also gave Stewart Title the right to contact Akers and Bakers and try to 
resolve the access issue through them. Indeed, Mortensen urged Stewart to do exactly 
that. Second Holt Aff., Ex. 16. Mortensen has no claim under this theory either, unless he 
puts evidence before the court of unconscionable conduct (but even if he could create an 
issue of fact regarding unconscionability, a claim based on that would be barred by the 
statute oflimitations because it would be a tort claim). 
Conduct expressly allowed by the contract cannot be "unconscionable." Peachtree 
Settlement Funding, 273 B.R. 839, 878 (Ban.kr. D. Idaho 2001). Conduct is 
"unconscionable" only if it is "not guided or controlled by conscience" or is 
"unscrupulous." www.merriman-webster.com. There is absolutely no evidence before 
the court that Stewart Title did something inappropriate, much less something 
"unscrupulous." 
Mortensen relies upon the possibility that he may not have gotten a copy of his 
policy. Central to his argument is his lawyer's statement that "Stewart Title has not 
presented any facts to the contrary." Memo in Support of Motion for Reconsideration, p. 
5. This also is untrue. Michelle Fink of North Idaho Title testified that "it has been our 
practice, including in 1994, to provide our customers such as Mr. Mortensen with their 
policies of title insurance (including the policy jacket) in the mail after close of escrow." 
Affidavit of Michelle Fink, ~5. Mortensen has presented no evidence that North Idaho 
Title would not have followed that policy in his case. All Mortensen has said is that he 
does not know whether he got a copy of his policy. In other words, he very well may have 
gotten it and the evidence shows that he probably did. Again, Mortensen' s speculation 
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and his lawyer's unsupported statements cannot defeat a motion for summary judgment. 
In any event, whether Mortensen got the policy is immaterial because he is not trying to 
defeat coverage. Whether he got the policy does not bear on unconscionability. 
Stewart Title addressed the Holt and Mollerup letters in its summary judgment 
pleadings. Those letters do not create a foundation for an estoppel claim because 
Mortensen has not shown that he was disadvantaged by Stewart's decision not to continue 
with the appeal. After all, Stewart Title defended him, including with a motion to 
reconsider. It was not until the time to appeal that Stewart Title terminated its obligations 
to Mortensen. Mortensen did not lose his right to appeal, he merely lost the benefit of 
Stewart paying for that appeal. It is undisputed that Stewart had the contractual right not 
to appeal and the right to walk away from the Akers case after paying policy limits. 
Mortensen got the full measure of what he was entitled to under the terms of the policy he 
bought. Stewart Title is entitled to stand on its rights under that policy. 
CONCLUSION 
Stewart made these same arguments on summary judgment. Mortensen could not 
answer them then and does not do so here. His motion should be denied. 
DATED this 4th day of June, 2008. 
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Qui sentit commodum sentire debet et onus /kway 
sentat k6m:idam sentayriy deb:it et 6wn:is/. He who 
receives the advantage ought also to suffer the burden. 
Qui sentit onus sentire debet et commodum /kway 
sentat 6wn:is sentayriy debat et k6mad:im/. He who 
bears the burden of a thing ought also to experience the 
advantage arising from it. 
Quisquis erit qui vult juris-consultus haberi conti-
nuet studium, velit a quocunque doceri /kwiskwis 
ehr:it kway v;1lt jur:isk:ins;1lbs habiray k:intinyuwat 
st(y)tiwd(i)y:im, velat ey kwowk;Jl)kwiy dosiray/. Whoev-
er wishes to be a juris-consult, let him continually study, 
and desire to be taught by every one. 
Quisquis pra:sumitur bonus; et semper in dubiis pro 
reo respondendum /kwiskwis pr:iz(y)uwm;it:ir b6wn:is; 
et semp:ir in d(y)uwbiy:is prow riyow r:ispondendam/. 
Every one is presumed good; and in doubtful cases the 
resolution should be ever for the accused. 
Quit, v. To leave; remove from; surrender possession of; 
as when a tenant "quits" the premises or receives a 
"notice to quit." 
Notice to quit. A written notice given by a landlord to 
his tenant, stating that the former desires to repossess 
himself of the demised premises, and that the latter is 
required to quit and remove from the same at a time 
designated, either at the expiration of the term, if the 
tenant is in under a lease, or immediately, if the tenan-
cy is at will or by sufferance. 
Quit, adj. Clear; discharged; free; also spoken of per-
sons absolved or acquitted of a charge. 
Qui tacet, consentire videtur /kway tres:it, konsentay-
riy v:idiyt:ir/. He who is silent is supposed to consent. 
The silence of a party implies his consent. 
Qui tacet consentire videtur, ubi tractatur de ejus 
commodo /kway tres:it k6nsentayriy v;idiyt:ir, yuwbay 
tra:ktiyt:ir diy iyj:is k6m:idow/. He who is silent is 
considered as assenting, when his interest is at stake. 
Qui tacet non utique fatetur, sed tamen verum est 
ewn non negare /kway tres:it non yuwt:ikwiy fatiyt:ir, 
sed treman vir:im est iyam non nageriy /. He who is 
silent does not indeed confess, but yet it is true that he 
does not deny. 
Qui tam action /kway ta:m rekshan/. Lat. "Qui tam" is 
abbreviation of Latin phrase "qui tam pro domino rege 
quam pro si ipso in hac parte sequitur'' meaning "Who 
sues on behalf of the King as well as for himself." It is 
an action brought by an informer, under a statute which 
establishes a penalty for the commission or omission of a 
certain act, and provides that the same shall be recover-
able in a civil action, part of the penalty to go to any 
person who will bring such action and the remainder to 
the state or some other institution. It is called a "qui 
tam action" because the plaintiff states that he sues as 
well for the state as for himself. U.S. v. Florida-Vander-
bilt Development Corp., D.C.Fla., 326 F.Supp. 289, 290. 
See also False Claims Act; Whistle-blower Acts. 
QUO ANIMO 
Qui tardius solvit, minus solvit /kway tardiy:is s6lvat, 
mayn:is s6lvat/. He who pays more tardily [than he 
ought] pays less [than he ought]. 
Quitclaim, v. In conveyancing, to release or relinquish a 
claim; to execute a deed of quitclaim. See Quitclaim, n. 
Quitclaim, n. A release or acquittance given to one man 
by another, in respect of any action that he has or might 
have against him. Also acquitting or giving up one's 
claim or title. 
Quitclaim deed. A deed of conveyance operating by 
way of release; that is, intended to pass any title, 
interest, or claim which the grantor may have in the 
premises, but not professing that such title is valid, nor 
containing any warranty or covenants for title. In a 
number of states, a deed which purports to transfer 
nothing more than interest which grantor may have, if 
any, at time of transaction, and excludes any implica-
tion that he has any title or interest in described realty. 
Sabine Production Co. v. Guaranty Bank & Trust Co., 
La.App. 1 Cir., 432 So.2d 1047, 1052. Under the law of 
some states the grantor warrants in such deed that 
neither he nor anyone claiming under him has encum-
bered the property and that he will defend the title 
against defects arising under and through him, but as to 
no others. Compare Warranty deed. 
Qui timent, cavent vitant /kway tayrnant, krev:int 
vayt:int/. They who fear, take care and avoid. 
Qui totum dicit nihil excipit /kway t6wtam dis:it 
nay(h)al eks:ip:it/. He who says all excepts nothing. 
Quit rent. A rent paid by the tenant of the freehold, by 
which he goes quit and free,-that is, discharged from 
any other rent. 2 Bl.Comm. 42. 
Quittance /kwitans/. An abbreviation of "acquittance;" 
a release (q.v.). 
Qui vult decipi, decipiatur /kway v;1lt desapay, 
dasipiyeyfar/. Let him who wishes to be deceived, be 
deceived. 
Quoad hoc /kw6wa:d h6k/. Lat. As to this; with re-
spect to this; so far as this in particular is concerned. A 
prohibition quoad ho~ is a prohibition as to certain 
things among others. Thus, where a party was com-
plained against in the ecclesiastical court for matters 
cognizable in the temporal courts, a prohibition quoad 
these matters issued, i.e., as to such matters the party 
was prohibited from prosecuting his suit in the ecclesias-
tical court. 
Quoad sacra /kw6wa:d seykra/. Lat. As to sacred 
things; for religious purposes. 
Quo animo /kwow renamow/. Lat. With what inten-
tion or motive. Used som~times as a substantive, in lieu 
of the single word "animus," design or motive. "The 
quo animo is the real subject of inquiry." 
Quocumque modo velit; quocumque modo possit 
/kwowk;Jmkwiy m6wdow vebt; kwowk;1mkwiy m6wdow 
p6sat/. In any way he wishes; in any way he can. 
,·-
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Lineal warranty. In old conveyancing, the kind of war-
ranty which existed when the heir derived title to the 
land warranted either from or through the ancestor who 
made the warranty. 
Personal warranty. One available in personal actions, 
and arising from the obligation which one has contract-
ed to pay the whole or part of a debt due by another to a 
third person. Flanders v. Seelye, 105 U.S. 718, 26 L.Ed. 
1217. 
Special warranty. A clause of warranty inserted in a 
deed of lands, by which the grantor covenants, for him-
self and his heirs, to "warrant and forever defend" the 
title to the same, to the grantee and his heirs, etc., 
against all persons claiming "by, through, or under" the 
grantor or his heirs. If the warranty is against the 
claims of all persons whatsoever, it is called a "general" 
warranty. See also Covenant. 
Warranty deed. See that title. 
Warranty of fitness. Warranty by seller that goods sold 
are suitable for special purpose of buyer. See also 
Implied warranty of fitness under "Commercial Transac-
tions", above. 
Warranty of habitability. Implied warranty of landlord 
that the leased premises are properly maintained and 
are fit for habitation at time of letting and will remain 
so during term of tenancy. Boston Housing Authority v. 
Hemingway, 363 Mass. 184, 293 N.E.2d 831. 
Under "implied warranty of habitability," applicable 
to new housing, builder-vendor warrants that he has 
complied with the building code of the area in which the 
structure is located and that the residence was built in a 
workmanlike manner and is suitable for habitation. 
Duncan v. Schuster-Graham Homes, Inc., Colo.App., 563 
P.2d 976, 977. See also Habitability. 
Warranty deed. Deed in which grantor warrants good, 
clear title. A deed which explicitly contains covenants 
concerning the quality of title it conveys. In some 
states, statutes impute warranties or covenants from the 
use of specific words, such as "grant." The usual cove-
nants of title are warranties of seisin, quiet enjoyment, 
right to convey, freedom from encumbrances and de-
fense of title as to all claims. Compare Quitclaim deed. 
Warranty, voucher to. In old English practice, the 
calling a warrantor into court by the party warranted 
(when tenant in a real action brought for recovery of 
such lands), to defend the suit for him. 
Warren. A term in English law for a place in which 
birds, fishes, or wild beasts are kept. 
A franchise or privilege, either by prescription or 
grant from the king, to keep beasts and fowls of warren, 
which are hares, coneys, partridges, pheasants, etc. 
Also any place to which such privilege extends. 
Free warren. A franchise for the preserving and custody 
of beasts and fowls of warren. 2 Bl.Comm. 39, 417. 
This franchise gave the grantee sole right of killing, so 
far as his warren extended, on condition of excluding 
WASTE 
other persons. 2 Bl.Comm. 39. Such was abolished in 
1971. 
War risk insurance. See Insurance. 
Warsaw Convention. Treaty concluded in Warsaw, Po-
land in 1929 consisting of rules, including limitation of 
liability, for international air travel. The United States 
is a party to such treaty. 
Warscot /w6rskot/. In Saxon law, a customary or usual 
tribute or contribution towards armor, or the arming of 
the forces. 
Warth. In old English law, a customary payment, sup-
posed to be the same with ward-penny. 
Wash. A shallow part of a river or arm of the sea. The 
sandy, rocky, gravelly, boulder-bestrewn part of a river 
bottom deposited on level land near mouth of a canyon 
representing rocks and gravel washed down by a moun-
tain stream. 
Wash bank. A bank composed of such substance that it 
is liable to be washed away by the action of the water 
thereon, so as to become unsafe to travelers on highway. 
Washington, Treaty of. A treaty signed on May 8, 
1871, between Great Britain and the United States of 
America, with reference to certain differences arising 
out of the war between the northern and southern states 
of the Union, the Canadian fisheries, and other matters. 
Washout signal. In railroad parlance, emergency signal 
meaning to stop immediately. Stinson v. Aluminum Co. 
of America, C.C.A.Tenn., 141 F.2d 682, 684. 
Wash sale. The offsetting sale and purchase of the same 
or similar asset within a short time period. For income 
tax purposes, losses on a sale of stock may not be 
recognized if equivalent stock is purchased within thirty 
days before or thirty days after the date of sale. I.R.C. 
§ 1091. 
Transactions resulting in no change in beneficial own-
ership. Ernst v. Hochfelder, 425 U.S. 185, 205, 96 S.Ct. 
1375, 1386, 47 L.Ed.2d 668. A fictitious kind of sale, 
disallowed on stock and other exchanges, in which a 
broker who has received orders from one person to buy 
and from another person to sell a particular amount or 
quantity of some particular stock or commodity simply 
transfers the stock or commodity from one principal to 
the other and pockets the difference, instead of execu-
ting both orders separately to the best advantage in 
each case, as is required by the rules of the different 
exchanges. Such practices of wash sales and match!ld 
orders by brokers to give impression of active trading in 
such securities are prohibited by SEC. 15 U.S.C.A. 
§ 78i(a)(l). See also Sale. 
Wash transaction. See Wash sale. 
Waste. Action or inaction by a possessor of land causing 
unreasonable injury to the holders of other estates in 
the same land. An abuse or destructive use of property 
by one in rightful possession. Spoil or destruction, done 
or permitted, to lands, houses, gardens, trees, or other 
corporeal hereditaments, by the tenant thereof, to the 
prejudice of the heir, or of him in reversion or remain-
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Main Entry: un·con·scio·na·ble ..i)) 
Pronunciation: \-'kan(t)-sh( ;:)-)n;:)-b;:)I\ 
Function: adjecave 
Date: 1565 
1 : not guided or controlled by conscience : UNSCRUPl!LOlJS <an unconscionable 
villain> 
2 a : EXCESSIVE, UNREASONABLE <found an unconscionable number of defects 
in the car> b : shockingly unfair or unjust <unconscionable sales practices> 
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One entry found. 
diligent 
Main Entry: diH·gent .. i) 
Pronunciation: \'di-ld-j;mt\ 
Function: adjective 
Etymology: Middle English, from Anglo-French, from Latin diligent-, diligens, 
from present participle of diligere to esteem, love, from di- (from dis- apart)+ 
Legere to select - more at LEGt:ND 
Date: 14th century 
: characterized by steady, earnest, and energetic effort : PAINSTAKIN~ <a diligent 
worker> 
synonyms see JRIBY 
- dil+gent·ly adverb 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE STATE 
OF IDAHO; IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
Case No. CV -07-4690 
PLAINTIFF'S REPLY IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
INTRODUCTION 
On May 81\ 2008, Plaintiff Vernon Jerry Mortensen's (hereinafter "Mortensen") 
filed his motion asking this Court to reconsider certain aspects of its order granting 
summary judgment to Defendant Stewart Title Guaranty Company (hereinafter "Stewart 
Title"). Pursuant to Rule 7(b)(3)(C) of the Idaho Rules of Civil Procedure, Mortensen 
lodged his supporting memorandum on May 22, 2008. Thereafter, on June 4, 2008, 
Stewart Title lodged its memorandum opposing Mortensen''s motion for reconsideration. 
PLAINTIFF'S REPLY lN SUPPOllT OF MOTION FOR RECONSIDERATION - l 
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Mortensen now takes this opportunity to Reply pursuant to Rule 7(b)(3)(E) of the Idaho 
Rules of Civil Procedure. 
It should be noted at the outset even though also discussed at length below how 
the Idaho Supreme Court recently issued its decision in the appeal of the underlying 
litigation between Akers and Mortensen and vacated the findings of facts and conclusions 
of law and damage award issued by the Honorable Judge Mitchell in this companion suit. 
The fact the underlying lawsuit has recently undergone such a drastic change in status 
and posture as a result of the Idaho Supreme Court opinion, presents fu1ther basis for 
asking this Court to reconsider its earlier decision. See Rule 1 l(a)(2)(B) of the Idaho 
Rules of Civil Procedure, and Coeur d'Alene Mining Co. v. First Nat'l Bank, 118 Idaho 
812, 800 P.2d 1026 (1990). 
ARGUMENT 
Defendant Stewait Title in an effort to influence the Court to view Mortensen and 
his motion for reconsideration unfavorably, pmirays Mortensen as a person deserving of 
punishment, unworthy of the Court's time, pointing out that even Judge Mitchell 
punished him with punitive damages in the amount of $150,000 in pa1t because of the 
way he explained his reasons for making impmvements in the triangular parcel. See 
Stewart· Title 's Response ro Motion for Reconsideration, p. 3. Stewart Title also 
unflatteringly states: 
Only now, having lost the Akers' case and facing the prospect of losing 
this case too, does Mortensen calls Stewa1t's conduct bad faith or nonM 
diligent. 
Id. Stewart Title has relied extensively on the findings of fact from the Akers 
litigation as a tactic to place Mortensen in an unpleasant light before this Court. Stewart 
PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR RECONSIDERA iION - 2 
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Title pointed out that Mortensen lost to the Akers and that Judge Mitchell imposed 
punitive damages against him in the amount of $150,000 because he entered the 
triangular parcel and made improvements; Stewart Title made certain that this Court 
would see that in addition to the $150,000 punitive damage award, Mortensen was also 
punished with treble damages mainly attributed to trespass damages iri the trial)gular area 
and of course Mortensen was requked to pay Akers' attorney fees. 
This was done in hope that this Court would not remember that the Akers vs. 
Mortensen litigation was on appeal and not yet resolved. However, as of June 4, 2008, 
the Idaho Supreme Court rendered its opinion and vacated all of Judge Mitchell's 
findings of fact and conclusions of law. (See a true and correct copy of the Idaho 
Supreme Court opinion appended herero as Exhibit "A "). 
The opinion speaks for itself but in short the Idaho Supreme Court vacated the 
district court's findings of fact and conclusions of law and remanded the case for a new 
trial before a new judge, something rarely done as the Idaho Supreme Court noted, 
M01tensen has not lost the Akers law suit as Stewart Title claims. Thei-e are no punitive 
damages in the amount of $150,000, no obligation to pay Akers' attorney fees or treble 
damages. In fact at this time there is no judgment. 
In light of the Idaho Supreme Court's decision, it should now be clear that 
Stewart Title didn't purchase a triangular pal'cel because Baker never owned that parcel. 
Because Stewart Title entertained Mortensen into believing he owned that triangular area 
and because Stewart Title directed M01tensen to utilize that area for access, he entered 
into that area and made improvements. }le did this relying on the Baker deed believing it 
was valid and that he owned that property. 
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Plainly, he .Idaho Supreme Court does not believe there was ever an easement 
problem. Stewart Title had no business contacting Akers and convincing them that there 
was an easement problem across their land and that it needed to purchase property from 
Akers to fix the problem. There was no problem to fix. Mortensen had no problem with 
the access for the seven years he owned it, and Akers never believed he was trespassing. 
No one asked Stewart Title to interfere, neither Mortensen nor Akers .. 
The reason Stewart Title believed there was an access problem across Akers land 
is still a mystery. It has not been divulged in this action or in the Akers vs. Mortensen 
action. It is a mystery that yet needs to be solved and Stewart Title should have the 
opportunity explain to a jury how it diligently and in good faith informed Akers there was 
an access problem across their land while indeed there wasn't and thus started a lawsuit 
that has already lasted six years and continues costing Mortensen, Akers and the court 
immense sums of money. 
Stewart Title should also have the opportunity to explain to a jury how it 
diligently and in good faith purchased a triangular parcel for M01tensen to get across 
Akers property without trespassing and in fact convinced Mortensen in believing Stewart 
Title had conveyed the property to him with the Baker deed when actually the property 
belonged to Akers the person who was suing Mortensen for trespass because Stewart 
Title diligently and in good faith convinced Akers that Mortensen was trespassing while 
in fact he wasn't. 
Stewart Title jumped on the band wagon that Moiiensen was not a credible guy 
and that it had done nothing to create his problem; he just deserved to be punished. The 
key villain in this melodrama however is Stewa1t Title, and this Com1 must recognize 
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that Stewart Title did not do diligent things for Mortensen by telling Ake1·s there was an 
easement problem when there wasn't or by satisfying Mortensen of the authenticity of the 
Baker deed. 
Stewart Title states in its brief that the contract gave it the right to contact Akers 
and Baker to try to resolve access issues through them. Stewart Title fails to mention, 
however, that it must do it diligently and in good faith. In fairness, Stewart Title should 
have mentioned that there never was a problem with access; it caused the lawsuit by 
talking to Akers, created chaos and enormous damages with the faulty Baker deed and 
that their interference was unsolicited, and unwarranted. 
John Holt's conversation with Shel'l·ie Akers left the Akers with the belief that the 
access road across Parcel B was illegal access unless Akers quitclaimed prope1ty beyond 
Government Lot 2 or in Parcel B as that area is referred to in the Supreme Court Opinion. 
Stewart Title interfered with Mortensen' s use of his access road by calling Akers because 
John Holt convinced Akers incorrectly that Mortensen had been trespassing on that 
section of the access toad in Parcel B ever since he purchased the Peplinski propetty or 
Parcel A, as referred to in the Idaho Supreme Court's opinion. 
Six years of litigation have past since Stewart Title falsely convinced Akers that 
the access road across Parcel B was not legal and could not be legal without a quitclaim 
deed from them for access. 
The Supreme Court saw and analyzed the facts correctly. Stewart Title could 
have done the same if it had done what the Supreme Court did. The following is from the 
Idaho Supreme Court's Opinion; 
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Respondents rely as well as those addressed by the district court in its 
Order on Remand 
The Idaho Supreme Court analyzed the facts "carefully" and got it right; Stewart Title 
didn't and got it wrong and as a result interfered with Mortensen's use of his legal access 
and caused an on-going lawsuit that has damaged Mortensen severely. 
Stewart Title had a contractual obligation to be diligent; careful. Stewart Title has 
gone to great lengths in providing a designer definition of diligent that excludes the word 
careful; (According to Webster's New College Dictionary, copyright 2007 by Wiley 
Publishing, Inc, see Exhibit B appended hereto; the definition of diligent reads as follows, 
first definition; Persevering and careful in work; industrious; second definition; done with 
careful, steady effort; painstaking) 
Stewart Title needed a definition that excluded being careful because Stewart 
Title makes no claims of being careful or diligent with its gleaning of facts and analysis 
of those facts that led it to the determination that there was no legal access road across 
Akers' Parcel B. The road was there; Mortensen used it every day and had used it every 
day for 7 years so the question is what led Stewart to call Akers. No one asked Stewart 
Title to call or interfere and no one was claiming Mortensen or anyone else was 
trespassing. 
Obviously, Stewart Title did not carefully examine exhibits as the Idaho Supreme 
Court did; had it done so, it too would have established that there was a legal easement 
road across Parcel B that led into Parcel A and Stewart Title would not have talked to 
Ake1·s or interfered with Mortensen's use of his legal access road and his friendly 
relationship with Akers. 
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Stewart title acted in haste and secretly without informing Mortensen it believed 
the road in parcel B was illegal access. Mortensen didn't know Stewart Title had asked 
Akers to quitclaim property in Parcel B for access and Mortensen continued to use that 
road with no awareness that Akers believed he was trespassing. Mortensen never 
believed he was trespassing. Why should he? Stewa1i Title had insured his access in 
1994. 
Both sides agree that Stewart Title got Baker to deed the triangular parcel to 
Mortensen and White, but now Stewart Title claims that it had no significance because 
the deed was a quitclaim deed, the same kind of deed they tried to get from Akers to fix 
the nonexistent access problem. The fact that Stewart Title did not insist on a Warranty 
deed only further supports Mortensen's claim that Stewart Title was not diligent and did 
not act in good faith. If Stewa.it Title had been diligent and acted in good faith it would 
have insisted on a warranty deed and title insurance. Had it followed safe procedures 
carefully it would have discovered that Akers owned the triangular parcel and not Bakers. 
Stewa1t Titles interference with Mortensen's access to his property was not solicited by 
Mortensen and was in·esponsible. Mmtensen didn't call Stewart Title and say I have and 
access problem and neither did Akers; evei-yone was happy until Stewart Title called 
Akers and requested a quitclaim deed from them for property in Parcel B. 
After all that Stewart Title has put Mortensen through it is hard to believe that it 
would renege on its promise to see him 'through the appeal process. It is like the doctor 
who took out the wrong kidney and now doesn't want to pay for dialysis. 
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Stewart Title saw the gigantic judgments awarded Akers and the costs of appeal and 
abandoned Mortensen with the problem of bonding for an amount of over $300,000.00 
and a long appeal process that would cost hundreds of thousands of dollars. 
After creating world war three in Mortensen's life, Stewart Title has the 
compunction of alleging that Mortensen did not rely on the Baker deed when he entered 
the triangular parcel and made improvements. Stewart Title states the following: 
Mortensen says at page 3 of his brief that he did improvement work in 
reliance on the Baker quitclaim deed. His own testimony shows that is not 
true. Mortensen did the improvement work because he believed he had an 
easement, not because he got the deed as he now argues. 
To support. its claim that Mortensen entered the triangular parcel and did 
improvement work without relying on the Baker quitclaim deed, Stewart Title refers to a 
statement Mortensen made at trial: 
Since that time, uh, for the simple fact that the title company who defends 
us, thought that Mr. Akers might try to get Mrs. Baker, who is the owner 
of that property, which is reallx kind of in-elevant because we have 
easement throug_h that property whether she deeded it to us or not, but she 
then deeded us that property, so now not do we only own that triangular 
portion, but we have always had an easemS2nt through that portion, so all 
we did was improve our easement area in there that we have a legal 
easement-to which we now own. 
Mortensen trial testimony, Ex. L, p. 262/ln. 2-14 (emphasis added). 
Stewart Title attempts to sell its argument that Mortensen did not rely on the 
Baker quitclaim deed when he entered and made improvements to the triangular parcel 
by claiming Mortensen testified that the Baker conveyance was "irrelevant". 
Here Stewart Title is claiming Mortensen said something other than what he did say. He 
said "really kind of il'l"elevant" not "irrelevant" as Stewart Title claims. Mortensen 
clarified why it was "really kind of in-elevant". 
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Mmtensen said: It was .. really kind of irrelevant" because we have an easement 
through ihat propert~ whether she .deeded it to us or not. In that same testimony, 
Mortensen then continued his thought and stressed the importance of the fact that he had 
a deed to the property when he said: "but then she deeded us that pl'Operty." 
Mortensen was simply explaining to the court that he believed he had a right to be 
inside that triangular parcel and make improvements for two reasons not just one; there 
was an easement through that property and he owned it. Mmtensen's last statement and 
thought in that same testimony was this: "so all we did was improve our easement area in 
there that we have a legal easement to which we now own." Again Mortensen · 
emphasized both the fact that he had an easement and that he owned the land. 
Mortensen simply explained that he believed he had a right to be in the triangular parcel 
because of an easement and ownership. 
There is nothing in Mortensen' s cou11 testimony that contradicts his statement that 
he relied on Baker's quitclaim deed when he entered the triangular parcel and made 
improvements. It makes sense that knowing he owned it would remove all reservations 
about moving into the triangular parcel and making improvements. And why wouldn't 
he rely on Stewart Title's expertise. He had not yet learned that they were incompetent. 
Stewart Title got Baker to deed the triangulal' pal'cel to Mortensen and White, and even 
though it was· never theirs because it wasn't hers Mortensen believed he owned it. The 
deed itself said it was his and thus he could use the entire area of that parcel as he saw fit. 
So they moved heavy equipment into that area, not just the easement area contained in 
the triangular parcel, and changed it. 
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Mortensen did not testify he believed the triangle area was his easement. He 
testified, "we have an easement through that property whether she deeded it to us or not". 
Having an easement through the property rightly implies there is additional property 
beside the easement area. Owning the triangular parcel allowed Mortensen the right to 
drive all over the triangular parcel, the easement part and the non-easement pa.it. They 
could back a dump truck through the non-easement part up to the easement part and 
dump the contents and not worry where the contents of the dump truck spilled; the entire 
area was theirs. They could build a road through that parcel whete ever the wished and 
even change the location of the easement road because the entire triangular parcel was 
theirs, the easement part and the non-easement part. 
Mortensen believed the Baker deed was authentic and had conveyed the t.riangulai· 
parcel to him, but the district com1 found that it belonged to Akers and the Idaho 
Supreme Court agreed. 
Stewart Title contends the claim for breach of contract "cannot survive because 
Stewart Title already paid Mo1tensen the full $200,000 policy limit.'' Hence, it states, 
"He has no further right to contract damages arising from the alleged breach." See 
Stewart Title 's Response to Motion for Reconsideration, p. 2, (citing Anderson v. The 
Title Ins. Company, 103 Idaho 875,878 (1982), and McGilvray v. Farmers, 136 Idaho 39, 
45 (2001)). This Court earlier cited the case of McKinley v. Guaranty Nat'l. Ins. Co., 144 
Idaho 247, 159 P.3d. 884 (2007), for the same or similar proposition. See 
MEMORANDUM OPINION AND ORDER IN RE: DEFENDANTS MOTION FOR 
SUMMARY JUDGMENT, p. 6. In citing Mckinley, this Court indicated an "insured must 
bring a tort action for damages incun-ed from the breach of a contract term by the 
PLAINTIFF1S REPLY IN SUPPORT OF MOTION FOR ltECONSlDERATJON - 10 
,..., 
i • 
...... 
• • insurance company if the damages sustained are not fully compensable within policy 
limits." Id. 
Although this proposition and the case authority cited in support of it may be 
appealing on first blush, it necessarily fails in the final analysis. In fact, the above 
authority is limited in scope and reaches only those situations where an insurance 
company has allegedly either intentionally or unreasonably denied or delayed in making 
payment on a claim. The Mckinley case illustrates Mortensen's point. In Mckinley, the 
plaintiff alleged his own automobile insurance company failed to exercise good faith 
when considering offers to compromise for policy limits tendered by an injured third 
party. In this context, the Idaho Supreme Court stated as follows: 
In a so.:.called third party bad faith action "[a]n insurer is under a duty to 
exercise good faith in considering offers to compromise an injured party's 
claim against the insured for an amount within the insured's policy limits." 
Truck Ins. Exch. v. Bishara, 128 Idaho 550, 553, 916 P.2d 1275, 1278 
(1996) (citing Openshaw v. Allstate Ins. Co., 94 Idaho 192, 194, 484 P.2d 
1032, 1034 (1971). The insured can bring an independent action in tort 
for the insurer's bad faith in unreasonably denying or unreasonably 
delaying settlement of the claim. Robinson v. State Farm Mut. Automobile 
Ins. Co., 137 Idaho 173, 178, 45 P.3d 829,834 (2002). Bad faith covers 
both intentional and negligent · denials or delays in paying insurance 
claims. Reynolds v. American Hardware 1vlut. Ins. Co., 115 Idaho 362, 
365, 766 P.2d 1243, 1246 (1988) (emphasis added). 
McKinley v. Guaranty Nat'/. Ins. Co., 144 Idaho 247 (2007); see also While v. Vnigard 
Mutual Insurance Co., 112 Idaho 94, 98 (l 986)(Where an insurance company 
unreasonably denies or delays payment on a.claim, and in the process harms the claimant 
in such a way not fully compensable under contract, the claimant can bring an action in 
tort to recover for the harm done). 
Importantly, the line of cases cited above all share the commonality of involving 
claims for the non-payment of insurance benefits which of course are capped by the 
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monetary limits of the policy. But here, by contrast, Mortensen does not allege Stewart 
Title Ufll'easonably delayed or denied payment on any claim for benefits. Rather, he 
alleges Stewart Title failed to act diligently and in good faith when it attempted to. clear 
what it perceived as defects in Mortensen's insured right of access. He likewise alleges 
Stewart Title failed to provide him a full defense in the Akers litigation. If an insurance 
company caused its insured to suffer $500,000.00 in economic losses by exercising but 
· breaching certain rights it held under the contract, it would be pure fallacy to believe that 
the insurance company could simply tender the $200,000.00 limits under the policy and 
rid itself of the responsibility for the additional $300,000.00 in damages it caused its 
insured. However, in the final analysis, that is what Stewart Title argues. This cannot be 
right. It is not right. The cases upon which Stewart Title relies are clearly 
distinguishable from the instant matter. 
Stewa11 Title continues to argue that its conduct cannot be viewed as 
unconscionable because it had the contractual right to do what it did. A jury however 
could find from the facts that Stewart Title acted unconscionably. A jury could find 
Stewart Title promised on numerous occasions that it would protect Mo1tensen on appeal 
based upon its realization that it created the mess of litigation in which Mortensen found 
himself. A jury could find that after learning just how big a mess Stewart Title created 
for Mortensen, it then decided to renege on its promise to handle the appeal. A jury 
could find Stewait Title waived its right to come out from underneath the appeal by 
sending letters to Mortensen without expressly notifying Mortensen it may rely on the 
right to withdraw and by reserving the right to go in the diametrically opposite direction. 
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Idaho 438,448 (1941) demonstrates the point: 
Where the insured refuses to enter into an agreement permitting the 
insurer to defend with reservations, and communicates to the insurer a 
denial of the latter's right to so defend with reservation ... and thereafter 
the insurer fails to withch-aw and continues to represent the insured in 
defense of the suit, the law is clear that the insurer has waived its right to 
withdraw, and will be estopped to later assert such a right when sued by 
the insured for failure to propedy defend. (Emphasis added). 
That is exactly what happened here. A jury could find it unconscionable for Stewart Title 
to fall back on a right it had previously waived. 
CONCLUSION 
Based upon the foregoing, Mortensen respectfully asks this Cou1t to reconsider its 
grartt of summary judgment to Stewart Title in this matter. 
DATED: This -1l day of June, 2008. 
JOHNSON & MONTE 
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Appeal from the District Court of the First Judicial District of the State of Idaho, 
Kootenai County. Honorable John T. Mitchell, District Judge. 
The findings of fact and conclusions of law of the district court are vacated, and 
the case is remandeg. 
Givens Pursley, LLP, Boise, for appellants Mortensen. Terri Yost argued. 
Robert Covington, Hayden, for appellants White. 
James Vernon & Weeks, P.A., Coeur d'Alene, for respondents. Susan Weeks 
argued. 
HORTON, Justice 
This appeal arises from a bench trial concerning an easement and trespass dispute. 
Vemon and Marti Mortensen, David and Michelle White, and D.L. White Construction, Inc. 
(hereinafter collectively referred to as "Appellants") appeal the district court's judgment 
regarding the existence, scope, and location of Appellants' easement across Respondents Dennis 
and Sherrie Akers' property and the district court's award of compensatory and punitive 
damages for trespass and emotional distress. This Court previously decided an appeal 
concerning this case in Akers v. D.L. 'White Constr., Inc., 142 Idaho 293, 127 P.3d 196 (2005) 
(Akers I). We vacate the judgment and remand the case for further proceedings consistent with 
this opinion. 
I. FACTUAL AND PROCEDURAL BACKGROUND 
The facts of this case are set out in detail in Akers I. There are four parcels of property 
involved in this case: "Government Lot 2," "Parcel A," "Parcel B" and the "Reynolds Property." 
The four parcels are rectangular and meet together at a four-way corner. · Government Lot 2 is 
located to the northeast, and Parcel B is to the northwest. The Akers own the southwestern 
corner of Government Lot 2 and the southeastern comer of Parcel B. Parcel A is located to the 
southwest and much of Parcel A, including that adjoining Parcel B, is owned by the Whites. The. 
Mortensens own a portion of Parcel A located to the south of that owned by the Whites. The 
Reynolds Property is located to the southeast and is not owned by any of the parties to this 
litigation. Together, the Whites and Mortensens plan to subdivide and develop their respective 
properties. 
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Government Lot 2 is bisected roughly north to south by a county road, Millsap Loop 
Road. Appellants hold an easement for ingress and egress to Millsap Loop Road across portions 
of the Akers' property. Because the properties meet at a four-way comer, Parcel A and 
Government Lot 2 do not actually share a border. It is therefore physically impossible to access 
Parcel A from Millsap Loop Road in Government Lot 2 without also passing through some other 
property. 
The Akers acquired their real property in 1980. At the time of acquisition, a road 
provided access to Parcel A, running through the southern portion of Government Lot 2 and the 
southeastern corner of Parcel B. The access road was connected to Millsap Loop Road by an 
approach (the original approach) that turned sharply north from the access road, which runs east 
to west. The original approach was located on a blind cmve in Millsap Loop Road. In order to 
obtain a building permit, the Akers were required to alter the entrance point of the access road 
where it connects to Millsap Loop Road, so that the entrance had a 30-foot line of sight in each 
direction. of Millsap Loop Road. The Akers constructed a new approach (the curved approach), 
which starts to tum earlier and curves more gently to the north before meeting Millsap Loop 
Road. The Akers eventually quarreled with the Whites' predecessors in interest, the Peplinskis, 
over the Peplinskis • use of the access road, leading to the Peplinskis filing a lawsuit. The 
Peplinski/Akers suit ended in 1994 when the Peplinskis sold their property, including Parcel A, 
to the Mortensens. The Mortensens _later sold much of Parcel A, including that portion adjoining 
Parcel B, to the Whites. 
In January 2002, the Akers blocked Appellants' use of the curved approach to the access 
road and forbade Appellants from traveling on the western end of the access road where it passes 
through Parcel B before connecting to Appellants' property in Parcel A. Appellants then brought_ 
in heavy equipment, including a bulldozer, to carve a route around the Akers' gate and to 
otherwise alter the access road. This led to a series of confrontations between the Akers and 
Appellants, as well as alleged damage to the Akers' property and alleged malicious behavior by 
Appellants. 
ln response, the Akers filed the instant action for trespass, quiet title, and negligence. 
During the trial, the district court personally viewed the access road and property in question. 
The district court confirmed to Appellants an express easement 12.2 feet in width across the 
Akers' property in Government Lot 2, through the original approach, but not the curved 
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approach, to Millsap Loop Road. Although the . district court confirmed Appellants' easement 
across part of the Akers' land, the court found that" the easement ended at the western boundary 
of Government Lot 2 and did not cross into the Akers' property in Parcel B. 
The district court also awarded the Akers compensatory damages arising from 
Appellants' trespass in the amount of $17,002.85, which was trebled pursuant to I.C. § 6-202 for 
a total of $51,008.55, to be paid by Appellants jointly and severally. Sherrie Akers was awSJ·ded 
$10,000 in compensatory damages for emotional distress, also to be paid jointly and severally by 
Appellants. Additionally, the district court entered punitive damage awards in favor of the Akers 
against the Mortensens in the amount of $150,000 and against the Whites in the amount of 
$30,000. Finally, the district court granted an award of costs and attorney fees to the Akers, to 
be paid jointly and severally by the Mortensens and Whites, in the amount of $105,534.06. 
Appellants appealed from that judgment and the dispute came before this Court in Akers 
I. This Court remanded the case to the district court for additional fact finding and a 
detennination regarding whether Appellants were e_ntitled to a prescriptive easement or an 
easement implied from prior use. Additionally, we vacated the award of damages. costs, and 
attorney fees for further consideration in light of the district court's conclusions on remand 
regarding the scope of Appellants' easement rights. 
On remand, the district court concluded that Appellants were not entitled to an implied 
easement from prior use because the access road was not reasonably necessary for the enjoyment 
of the dominant estate, Parcel A. The district court based this conclusion of law on its finding 
that, at the time of the severance of the dominant estate from the servient estate, there was a 
second road that provided access to Parcel A. The district court concluded that Appellants were 
entitled to a prescriptive easement across Government Lot 2, 12.2 feet in width, which was 
coextensive with the scope and location of the express easement. The district court also found 
the prescriptive easement passed from Government Lot 2 into Parcel B and immediately turned 
ninety degrees to the south to provide access to Parcel A. Based on these findings of fact and 
conclusions of law, the district court reinstated the award of damages, costs, and attorney fees 
from Akers I, and awarded the Akers their costs and attorney fees on remand. Appellants timely 
appealed from the district court's order on remand. 
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II. STANDARD OF REVIEW 
Review of a trial court's decision is limited to ascertaining whether the evidence supports 
the findings of fact, and whether the findings of fact support the conclusions of law. Benninger 
v. Deri.field, 142 Idaho 486, 488, 129 P.3d 1235, 1237 (2006) (citing Alumer v. Bear Lake 
Grazing Co., 119 ldaho 946, 949, 812 P.2d 253, 256 (1991)). Since it is the province of the trial 
court to weigh conflicting evidence and testimony and to judge the -credibility of the witnesses, 
this Court will liberally construe the trial court's findings .of fact in favor of the judgment· 
entered. Rowley v. Fuhrman, 133 Idaho 105, 107, 982 P.2d 940, 942 (1999) (citing Sun Valley 
Shamrock Res., Inc. v. Travelers Leasing Corp., 118 Idaho 116, 118, 794 P.2d 1389; 1391 
(1990)). A trial court's findings of fact will not be set aside on appeal unless the findings are 
clearly erroneous. Ransom v. Topaz Mktg., L.P., 143 Idaho 641, 643, 152 P.3d 2, 4 (2006) 
(citing Camp v. East Fork Ditch Co., Ltd., 137 ldaho 850, 856, 55 P.3d 304, 310 (2002); 
Bramwell v. South Rigby Canal Co., 136 ldaho 648, 650, 39 P.3d 588, 590 (2001); I.R.C.P 
52(a)). If the findings of fact are based upon substantial evidence, even if the evidence is 
conflicting, they will not be overturned on appeal. Benninger, 142 Idaho at 489, 129 P.3d at 
1238 (citing Hunter v. Shields, 131 Idaho 148, 151, 953 P.2d 588, 591 (1998)). This Court will 
not substitute its view of the facts for that of the trial court. Ransom, 143 Idaho at 643, 152 P.3d 
at 4 (citing Bramwell, 136 ldaho at 648, 39 P.3d at 588). · The findings of the trial court on the 
question of damages will not be set aside when based upon substantial and competent evidence. 
Trilogy Network Sys., Inc. v. Johnson, 144 Idaho 844, 846, 172 P.3d 1119, 1121 (2007) (citing 
Idaho Falls Bonded Produce Supply Co. v. General Mills Rest. Group, Inc., l 05 Idaho 46, 49, 
665 P.2d 1056, 1059 (1983)). 
III. ANALYSIS 
Both sides to this appeal ask this Court to finally resolve their dispute. We are unable to 
fulfill their requests. We conclude that the district court's factual findings were based, in part, 
upon impermissible reliance on a viewing of the property. Nonnally, we would remand the case 
to the district court for additional findings of fact and conclusions of law consistent with this 
opinion. However, the parties have displayed a high degree of animosity towards each other and 
the district judge. We conclude that it is in the best interest of all parties involved, including the 
district judge, to vacate the judgment and remand the case for a new trial before a different · 
5 
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district judge. Although this remedy is rarely exercised by this Court, we find it best serves the 
interest of justice. 
A. The district court erred when making factual findings relating to the scope and 
location of Appellants' prescriptive easement. 
The district court relied upon its personal on-site view of the subject property to find 
certain facts relating to the scope of Appellants' prescriptive easement. This was error. 
Additionally, the district court's finding regarding the location of the easement on Parcel B was 
not supported by substantial and competent evidence. 
The district court's finding that Appellants' prescriptive easement was 12.2 feet wide was 
based substantially on its view of the propei:tY, The district court specifically found that: 
"[Appellants'] argument that the easement should be 25 feet wide is simply unsupported by the 
record and a view of the premises." Appellants argued that the easement should be 25 feet wide, 
including ditches and shoulders. The district court, however, found that: "The view and the 
exhibits show that not all of the length of the roadway has ditches on either or both sides, nor did 
the view show any consistent "shoulders."' We conclude that the district court's reliance on its 
site view was error. It is well established in Idaho that the knowledge obtained by a jury view of 
a premises can only be used to determine the weight and applicability of the evidence introduced 
at trial and that a view of the premises ''is not of itself evidence upon which a verdict may be 
based." Tyson Creek R.R. Co. v. Empire Mill Co., 31 Idaho 580, 590, 174 P. 1004, 1007 (1918). 
When construing a prior Idaho statute that permitted a jury to view the premises in question, this 
Court held: "'The purpose of the statute is not to permit the taking of evidence out of court. but 
simply to permit the jury to view the place where the transaction is shown to have occurred, in 
order that they may the better understand the evidence which has been introduced."' State v. 
McClurg, 50 Idaho 762, 796, 300 P. 898. 911 (1931) (quoting State v. Main, 37 Idaho 449, 459, 
216 P. 731, 734 (1923)). Although these cases involve a viewing of the property by a jury, for 
purposes of appellate review, there is no analytical difference between a jury view and a court 
view. The policy underlying this rule of law is clear: the record must reflect the evidence upon 
which the finder of fact made its decision. This Court is simply unable to evaluate the basis of 
factual determinations made upon the basis of a view. 
These 111les remained intact when this Court adopted the Idaho Rules of Civil Procedure 
in 1958. Under I.R.C.P. 43{f), during a trial, the court may order that the court or jury may view 
the property that is subject to the action. This Court addressed the substantive weight afforded to 
6 
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a court view in Lobdell v. State ex rel. Bd. of Highway Dir., a case involving an inverse 
condemnation. 89 Idaho 559, 407 P.2d 135 (1965). In Lobdell, after the judge had viewed the 
property in question, the district court granted an offset to the plaintiff for restoration of access to 
their property that had been limited by curbing constructed by the defendant. Id. at 563, 407 
P .2d at 13 7. This Court held the dist:r:ict court erred when it entered findings based on the results 
of an ~xamination of the premises and noted that an inspection of the premises is only useful to 
evaluate and apply the evidence submitted at trial. Id. at 567-68, 407 P.2d at 139-40. 
Idaho is not alone in adhering to this rule: Bd. of Educ. of Claymant Special Sch. Dist v. 
13 Acres of Land in Brandywine Hundred, 131 A.2d 180 (Del. 1957); Dade County v. Renedo, 
147 So.2d 313 (Fla.. 1962); Derrick v. Rabun County, 129 S.E.2d 583 (Ga. 1963); State v. 
Simerlein, 325 N.E.2d 503 (Ind. App. 1975); Guinn v. Iowa & St. L. R.. Co., 109 N.W. 209 (Iowa 
1906); State v. Lee. 63 P.2d 135 (Mont. 1936); State by State Highway Comm 'r v. Gorga, 149 
A.2d 266 (NJ. 1959); Myra Found .. v. U.S., 267 F.2d 612 (8th Cir. 1959) (applying North 
Dakota law); In re Appropriation of Worth, 183 N.E.2d 159 (Ohio 1_962); Port of Newport v. 
Haydon, 478 P.2d 445 (Or. App. 1970); Durika v. Sch. Dist. of Deny Township, 203 A.2d 474 
(Pa. 1964); Ajootian v. Dir. of Pub. Works, 155 A.2d 244 (R.I. 1959) (stating rule in dicta only); 
Townsendv. State, 43 N.W.2d458 (Wis. 1950). 
As previously noted, the district court found that the prescriptive easement turned ninety 
degrees to the south from the access road immediately upon entering Parcel B. This finding was 
not supported by substantial and competent evidence. The district court found that historically, 
the prescriptive easement "turned south on to defendants' land" and "'disappeared"' after 
crossing into Parcel B. We have carefully examined the exhibits upon which both Appellants 
and Respondents rely, as well as those addressed by the district court in its Order on Remand. 
There was testimony in the record, offered by Richard Peplinski, that the prescriptive easement 
traveled in a western direction across Parcel B for at least 125 feet before it curved onto his 
property to provide access to a Quonset hut. Although the Akers claim that the evidence on this 
subject is conflicting, we are not so persuaded. !he aerial photograph upon which the Akers rely 
clearly shows a roadway resembling a shepherd's crook, extending well east into Parcel B before 
curving back to the southwest toward the Quonset hut. The exhibits offered by the Respondents 
are similar. All exhibits are consistent with Peplinski's testimony and reveal that the access road 
7 
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traveled east into Parcel B before curving back towards the Quonset hut on Parcel A. For these 
reasons, we find this finding to be clearly erroneous. 
The district court erred when it relied on its site view to find the scope of the easement 
and the district court's finding regarding the location of the easement on Parcel B is not based 
upon substantial and competent evidence. Therefore, the judgment establishing the location and 
scope of Appellants' easement must be vacated. 
B. The district court's award of compensatory and punitive damages must be vacated. 
The district court also erred when it reinstated the damage award from Akers I. That 
damage award was based, in part, upon the district court's view of the premises. The district 
court awarded the Akers trespass damages resulting from Appellants' efforts to improve the road 
on Parcel B. These improvements consisted of excavation and the dumping of fill to provide a 
road base. The district court found that these activities occurred to the west of where it located 
Appellants' prescriptive easement on Parcel B. We have determined that the district court's 
factual finding as to the location of the easement on Parcel B is clearly erroneous. The district 
court specifically found that it had "viewed the area, and ft ound] such excavation to have 
occurred further to the west of where the road immediately went into what would be the exact 
northeast comer ofwha.t is now (Parcel A].'' The damage award also compensated the Akers for 
Appellants' trespass outside the scope of Appellants 12.2-foot prescriptive easement across 
Government Lot 2. As indicated above, the district court's finding that the scope of Appellants' 
prescriptive easement was 12.2 feet in width was based upon the district coun's view of the 
premises. Accordingly, the entirety of the trespass damages award must be vacated. 
The district court's determination of damages for emotional distress and its award of 
punitive damages related to conduct by Appellants in the course of that which the district court 
determined to be trespass. As the scope of trespass, if any, will be detem1ined in a new trial, we 
vacate the entire award of compensatory and punitive damages. For the same reason, the district 
court's award of attorney fees and costs to the Akers is vacated. 
C. This matter will be reassigne~ to a new district judge to conduct a new trial 
Nom1ally, we would remand the case to the district court for additional findings of fact 
and conclusions of law. However, given the animosity woven into this case, we find it 
appropriate to remand the case for assignment to a new district judge. In fairness to the district 
judge, and the parties as well, we think it a difficult and uncomfortable task for the district judge 
8 
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to now revisit and re-evaluate the evidence, disregarding his own earlier obseivations and factual 
determinations, particularly in light of allegations by Appellants that he cannot act impartially. 
Although such allegations rarely warrant reassignment, appellate courts in other jurisdictions 
have found it best to assign cases to a new trial judge in certain limited circumstances. See Beck 
v. Beck, 766 A.2d 482, 485 (Del. 2001); In re Guardianship of Lienemann, Not Reported in 
N.W.2d, 2004 WL 420158 (Neb. App. 2004); In re Guardianship of R.G. and F., 382 A..2d 654, 
658 (N.J. 1977); In re Custody of A.L.A.P.-G., Not Reported in P.3d, 2003 WL 22234910 (Wash. 
App. 2003). This case is one of the rare instances in which reassignment is appropriate. 
D. Neither party will receive an award of attorney fees on appeal. 
The Akers and the Mortensens have each requested an award of attorney fees on appeal. 
As the Akers have not prevailed in this appeal, they are not entitled to an award of attorney fees. 
We cannot conclude that the Akers have frivolously defended this appeal. Accordingly, we deny 
the Mortensens • request for an award of attorney fees. 
IV. CONCLUSION 
The judgment is vacated and this case is remanded for a new trial before a different 
judge. Costs to. Appellants. 
Chief Justice EISMANN and Justices BURDICK, J. JONES and Justice Pro Tern 
TROUT, CONCUR. 
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• • STATt o;: IDAHO } 
COUNT{ OF KOC1i~NAI SS 
FILED 
ZOOB JUN 2l+ PH 3: 27 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
vs. 
STEWART TITLE GUARANTY COMPANY 
Defendant, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
__________________ ) 
Defendant's Motion for Reconsideration is denied. 
CASE NO. CV-07-4690 
MEMORANDUM OPINION 
AND ORDER IN RE: 
PLAINTIFF'S MOTION FOR 
RECONSIDERATION 
Plaintiff has filed a Motion for Reconsideration of this Court's Order Granting 
Defendant's Motion for Summary Judgment, filed March 27, 2008. Both parties filed legal 
memoranda and oral argument on the motion was heard June 13, 2008. 
ISSUES 
I. Plaintiff urgues this Court to reconsider summary judgment for Defendant on 
Plaintiffs Breach of Contract Claim. Plaintiff argued that a term of the contract in question, 
under paragraph 4(b ), was for defendant, if it exercised its right to take steps to establish title in 
real property for Plaintiff, to act diligently. 
i ' 
l. ,., ,:; 
• • 
Plaintiff is accurate in describing this particular term of the contract; however, Plaintiff 
did not plead a breach of contract for failure of Defendant to perform diligently. Plaintiffs only 
breach of contract claim alleges that Defendant failed to defend Plaintiff by prosecuting an 
appeal of the court's judgment in Akers v. Mortensen, Kootenai Co. Civil Case No. 02-222. 
Plaintiffs general claim for "bad faith" in his Complaint alleges a breach of the covenant of 
good faith and fair dealing for failing to perform the terms of the contract diligently. This 
particular bad faith claim, therefore, lies in tort. There is no dispute in the record that Plaintiff 
knew of the alleged breach by September of 2002; thus, the tort claim is barred by the four (4) 
year statute of limitations as previously cited by this Court in its Memorandum Decision Re: 
Defendant's Motion for Summary Judgment. 
II. Plaintiff also urged this Court to reconsider Plaintiffs argument on the theory of 
quasi-estoppel; that is, that Defendant's decision to first "defend" Plaintiff in the appeal process 
and then to cease that defense and pay Plaintiff the policy limits under the contract was 
"unconscionable" under the circumstances. 
Again, Plaintiff did not plead a cause of action based on the remedy of quasi-estoppel. 
Plaintiff first mentioned this theory at oral argument on Defendant's Motion for Summary 
Judgment, but did not then and has not now provided a legal analysis or authority for his 
argument of quasi-estoppel as a means by which Plaintiff should survive summary judgment for 
Defendant. Not only was this theory not pled by Plaintiff, but there is no evidence in the record 
to establish that Defendant's change of position was an unconscionable act given that 
Defendant's paying Plaintiff the policy limits was expressly provided for in the insurance 
contract. 
-
• • 
CONCLUSION 
Based on the foregoing discussion, it is hereby ORDERED that Plaintiffs Motion for 
Reconsideration is denied. 
Dated this~ day of June, 2008. 
DISTRICT JUDGE 
• • 
CERTIFICATE OF MAILING/DELIVERY 
On this~ day of June, 2008, a true and correct copy of the foregoing was mailed in 
the U.S. Mails, postage prepaid, sent via interoffice mail, or sent via facsimile, addressed to the 
following: 
Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Ste 250 
Boise, ID 83 702 / 
Facsimile: 208-947-2424 \/ 
Todd Reuter 
KIRKPATRICK & LOCKHART PRESTON GATES ELLIS L.L.P. 
1200 Ironwood Avenue, Ste 315 
Coeur d'Alene, ID 83814 / 
Facsimile: 208-765-2494 \/ 
--...a 
~ t3 
• 
Todd Reuter ISB # 5573 
Theresa L. Keyes ISB # 6350 
K & L GATES, LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83814-1839 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
theresa.keyes@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
• 
2008 JUL -9 PH 4: 35 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
STATE OF WASHINGTON ) 
No. 07-4690 
AFFIDAVIT OF THERESA L. 
KEYES IN SUPPORT OF 
DEFENDANT'S MOTION FOR· 
ATTORNEY FEES & COSTS 
~~ COUNTY OF SPOKANE 
<:::) 
) ss. 
) 
Theresa L. Keyes, being first duly sworn, on oath deposes and says: 
AFFIDAVIT OF THERESA L. 
KEYES IN SUPPORT OF. 
DEFENDANT'S MOTION FOR 
ATTORNEY FEES & COSTS- 1 
K:12023782\00026117082_ TLK\17082P21 JP 
r-. . 
I . 
( 
• • 
1. I am an attorney licensed to practice law in the State of Idaho and admitted 
to practice before this Court. Todd Reuter and K&L Gates, LLP, are counsel of record for 
Defendant, Stewart Title Guaranty Company, in the above action. Mr. Reuter is on 
sabbatical. I am an attorney with K&L Gates, LLP. I have reviewed the attached 
documents and make the statements in this affidavit based on personal knowledge and the 
pleadings filed in the action. 
2. Attached hereto as Exhibit I are true and correct copies of additional 
invoices in support of the attorney's fees in this matter. The invoices filed with Mr. 
Reuter's original "Affidavit of Todd Reuter in Support of Motion for Attorney Fees and 
Costs, " on April 28, 2008, included fees and costs through April 13, 2008. The attached 
invoices include fees and costs from April 14, 2008, through June 30, 2008. 
~crd(.2:-e Vf<-5 
TeresaLkeyes c 
SIGNED AND AFFIRMED before me on the Cf6- day of 
::f vJj , 2008, by :rbw-es F,. L- · 1c~ . 
N~~~~ 
AFFIDAVIT OF THERESA L. 
KEYES IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
ATTORNEY FEES & COSTS- 2 
K:l20237821D0026117082_ TLK\17082P21 JP 
Print Name: ~~ A . 1..\cvrn&4-
M .· _'::) o y appomtment expires: 1 o-2.:.i-201 
• • 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 9-rfl day of July, 2008, I caused to be served a 
true and correct copy of the foregoing Affidavit by the method indicated below, and 
addressed to the following: 
Hand Delivery 
Facsimile Transmission 
First Class Mail 
Over Night Delivery 
Email 
AFFIDAVIT OF THERESA L. 
KEYES IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
ATTORNEY FEES & COSTS- 3 
K:12023782\00026117082_ TLK\17082P21JP 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83 702 
Fax No. 208-947-2424 
sam/@treasurevalleylawyers.com 
• • 
Exhibit/ 
• K&LIGATES 
Tax ID No. 25 0921018 
---- - -- - -- _--_--_- -Ste:w..artJjtl.e.lns.ur_an.c~Qmp_a.ny- -_:__--=====-
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
For Professional Services Rendered Through April 30, 2008: 
2023782.00026 Defense of Fraud Claim 
Claim No. 29-0000618 
Fee Amount 
Disbursement Amount 
Total Current Charges 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
---~- - - May-5,. 2008- - ------===---==-=--==--=-= 
Invoice Number: 1809223 
J.T. Reuter 
572.00 
456.98 
1,028.98 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
51h Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
r 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
2023782 
2023782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
Claim No. 29-0000618 
For Professional Services Rendered Through April 30, 2008: 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
May 5, 2008 
Invoice Number: 1809223 
Page 2 
J.T. Reuter 
Date Atty 
04/14/08 JTR 
Hours 
2.20 
Amount 
572.00 
Description of Services 
Prepare judgment pleadings 
Total Hours: 2.20 Total Fees: 
Name 
J.T. Reuter 
Total Fees: 
Disbursements 
Photocopy 
Travel Expenses - Jenae M. Ball Travel Expense and 
meals for travel to review documents regarding 
Mortensen v. Stewart Title Matter at Givens Pursley 
Law Firm 
Hours 
2.20 
2.20 
Facsimile - Secretarial Headquarters Fax Charges 
Parking I Mileage - J. Todd Reuter 3/18 mileage 
to/from Coeur d'Alene for hearing - 64 miles @ .505 per 
mile 
Parking/ Mileage - Nicholas A. Murray Mileage -
Filing in Idaho District Court and copy-receive at 
opposing counsel's office 
Total Disbursements: 
Rate 
260.00 
Amount 
15.66 
372.82 
20.00 
30.32 
18.18 
Amount 
572.00 
572.00 
456.98 
572.00 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5" Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after JO days. 
C 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Total Amount Due This Bill 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
May 5, 2008 
Invoice Number: 1809223 
Page 3 
J.T. Reuter 
1,028.98 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5'" Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
r·. 
I._ 
• 
K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
For Professional Services Rendered Through May 31, 2008: 
2023782.00026 Defense of Fraud Claim 
Claim No. 29-0000618 
Fee Amount 
Disbursement Amount 
Total Current Charges 
• Kirkpatrick & Lockhart Preston Gates Ellis ttP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
June 16, 2008 
Invoice Number: 1817879 
J.T. Reuter 
4,088.50 
130.87 
4,219.37 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5'" Ave. Suite 2100, 
Seattle. WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
JO days. 
I 
• 
K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
June 16, 2008 
Invoice Number: 1817879 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
Claim No. 29-0000618 
For Professional Services Rendered Through May 31, 2008 
Date Atty Hours Amount Description of Services 
05/08/08 JTR 0.30 78.00 Review plaintiffs motion to reconsider 
05/09/08 JMB 0.80 156.00 Legal research regarding filing deadlines for 
motions for reconsideration 
05/12/08 JTR 0.20 52.00 Review Mortensen brief in opposition to award of 
fees and costs 
05/13/08 JTR 0.20 52.00 Telephone conference with opposing counsel 
regarding upcoming motions scheduling 
05/13/08 JMB 0.20 39.00 Conference with. T. Reuter regarding reply brief on 
attorney fees 
05/14/08 JTR 0.30 78.00 Telephone conference with court regarding hearing 
dates 
05/14/08 JMB 0.10 19.50 Draft Reply brief regarding defendant's request for 
attorney fees 
05/15/08 JMB I.IO 214.50 Draft reply brief for Defendant's motion for 
attorney fees 
05/19/08 JTR 0.40 104.00 Edit draft reply briefregarding attorney fee award 
05/19/08 JMB 1.20 234.00 Revise reply briefregarding defendant's motion for 
attorney fees and costs and compile exhibits 
regarding the same 
05/20/08 JTR 0.20 52.00 Edit reply brief in support of motion for attorney 
fees 
05/20/08 JMB 0.50 97.50 Revise reply brief regarding Defendant's motion for 
attorney fees, along with the affidavit and exhibits 
05/21/08 JTR 0.30 78.00 Telephone conference with J. Holt regarding status 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
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K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Date Atty 
05/22/08 JTR 
05/23/08 JTR 
05/27/08 JTR 
05/28/08 JTR 
05/30/08 JTR 
Hours 
0.70 
4.30 
3.20 
1.70 
1.00 
Name 
J.T. Reuter 
J.M. Ball 
Total: 
Disbursements 
Photocopy 
Amount 
182.00 
1,118.00 
832.00 
442.00 
260.00 
On-Line Legal Research 
Description of Services 
of investigation 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
June 16, 2008 
Invoice Number: 1817879 
Page 3 
J.T. Reuter 
Review memo in support of motion to reconsider 
Draft response to motion to reconsider 
Draft response to motion to reconsider 
Draft response to motion to reconsider 
Draft response to motion to reconsider 
Total Fees: 
Hours Rate 
12.80 260.00 
3.90 195.00 
16.70 
Amount 
3,328.00 
760.50 
4,088.50 
Amount 
12.96 
117 .91 
4,088.50 
Total Disbursements: 130.87 
Total Amount Due This Bill 4,219.37 
This invoice reflects fees and costs nol previously billed. Past due balances, if any, will be shown on a separate statement of account at the beginning of the next month. 
Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 5" Ave. Suite 2100, 
Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will accrue on unpaid amounts after 
30 days. 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
For Professional Services Rendered Through June 30, 2008: 
2023782.00026 Defense of Fraud Claim 
Claim No. 29-0000618 
Fee Amount 
Disbursement Amount 
Total Current Charges 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
July 8, 2008 
Invoice Number: 1833416 
J.T. Reuter 
2,684.50 
31.83 
2,716.33 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statemenl of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5'h Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per monlh will 
accrue on unpaid amounts after 30 days. 
r, L. 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
July 8, 2008 
Invoice Number: 1833416 
Page 2 
J.T. Reuter 
2023782 
2023 782.00026 
Stewart Title Guaranty Company 
Defense of Fraud Claim 
Claim No. 29-0000618 
For Professional Services Rendered Through June 30, 2008: 
Date Atty 
06/04/08 JTR 
06/11/08 JTR 
06/12/08 JTR 
06/12/08 
06/13/08 
JMB 
JTR 
Name 
J.T. Reuter 
J.M. Ball 
Total: 
Disbursements 
Hours Amount 
0.40 104.00 
0.80 208.00 
2.80 728.00 
3.10 604.50 
4.00 1,040.00 
Total Hours: 11.10 
Parking/ Mileage - J. Todd Reuter Mileage to Court 
Hearing in Idaho 
Total Disbursements: 
Description of Services 
Finalize response to motion to reconsider 
Read reply brief in support of motion to reconsider 
Prepare for argument of motion to reconsider 
Research regarding whether a diligence clause in a 
contract gives rise to a breach of contract claim or a 
tort claim 
Attend hearing on motion to reconsider 
Total Fees: 
Hours 
8.00 
3.10 
11.10 
Rate 
260.-00 
195.00 
Amount 
31.83 
Amount 
2,080.00 
604.50 
2,684.50 
31.83 
2,684.50 
This invoice reflects fees and costs not previously billed. Past due balances, if any, will be shown on a separate statemenl of account at the beginning of the 
next month. Payment is due in U.S. dollars upon receipt. Funds may be wired to our account number 153557906580 US Bank, Private Financial Services, 1420 
5•• Ave. Suite 2100, Seattle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. 
C 
• K&LIGATES 
Tax ID No. 25 0921018 
Stewart Title Insurance Company 
Attn: Ms. Pamela O'Brien 
1980 Post Oak Boulevard 
#700 
Houston, TX 77056 
Total Amount Due This Bill 
• Kirkpatrick & Lockhart Preston Gates Ellis LLP 
618 W. Riverside Avenue 
Suite 300 
Spokane, WA 99201-0602 
T 509.624.2100 www.klgates.com 
July 8, 2008 
Invoice Number: 1833416 
Page 3 
J.T. Reuter 
2,716.33 
This invoice reflects fees and cosls not previously billed. Past due balance;l, if any, will be shown on a separate statement of account al the beginning of the 
nexl month. Payment is due in U.S. dollars upon receipt. Funds may be wired lo our account number 153557906580 US Bank, Private Financial Services, 1420 
s•• Ave. Suite 2100, Seallle, WA 98101, ABA Routing Number 125000105. VISA and MasterCard also accepted. A late charge of one percent per month will 
accrue on unpaid amounts after 30 days. C 
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• • STATE L JAHO ) County of Kootenai )ss 
FILED I"\ I 19 /[)8 
AT d ~ L{) O'clock--4L-M 
CLf: OF :H~STRICT COUR'J1 
_&2, ,::)L I C(",L,'1 \ \ 
\ 
Deputy Clerk 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
vs. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
CASE NO. CV2007-4690 
FINDINGS AND CONCLUSIONS 
IN RE: COSTS AND ATTORNEY 
FEES 
_______________ ) 
I. FACTUAL AND PROCEDURAL BACKGROUND 
Plaintiff brought suit against Defendant for Breach of Contract, Bad Faith, 
Misrepresentation/Fraud, Emotional Distress and Punitive Damages. 
This Court granted Defendant's Motion for Summary Judgment as to all of the causes of 
action as follows: 
a. Breach of Contract - held that Defendant paid the policy limits under the contract and 
therefore was not in breach, 
b. Bad Faith - held that the failure of the Breach of Contract cause of action meant the 
failure of the Bad Faith cause of action, 
·i -;.: 
..._J • ••. : 
• • 
c. Fraud - held the statute of limitations had run on this cause of action, 
d. Emotional Distress - held the statute of limitations had run on this cause of action, and 
rejected Plaintiff's claim that this was a continuing tort tolling the statute of limitations, 
e. Punitive Damages - held this claim failed due to the failure of all the above causes of 
action, 
£ Estoppel - held that this theory was not pled, and, although asserted by Plaintiff in 
argument, failed due to Plaintiff failing to put forth evidence sufficient for a reasonable 
fact finder to conclude that the elements of either Equitable Estoppel or Quasi-Estoppel 
could be proved. 
Plaintiff sought reconsideration of the Court's granting Defendant's Motion for Summary 
Judgment; reconsideration was denied. 
II. DISCUSSION 
I. C. § 41-1839(4) allows attorney fees when the court finds that a lawsuit was brought 
unreasonably and without foundation. This finding would be based on a determination that the 
action was not supported in fact or warranted under existing law, and cannot be supported by a 
good faith argument for an extension, modification or reversal of existing law. I. C. § 12-123. 
III. FINDINGS 
1. That Defendant is the prevailing party in all respects. 
2. That Plaintiff's causes of action were either barred by the statute of limitations or clearly 
unsupportable by fact or law. 
3. That the questions presented by the lawsuit were neither novel nor difficult to defeat at 
summary judgment. 
...... 
• • 
4. That counsel for Defendant nevertheless spent considerable time m successfully 
defending against Plaintiffs claims. 
IV. CONCLUSIONS 
After a consideration of the above Findings, and all of the factors contained in I.R.C.P. 
54(e)(3), this Court concludes that Defendant was the prevailing party in a suit brought by Plaintiff 
that was unreasonable and without foundation, and that Defendant is not entitled to discretionary 
costs but is entitled to Attorney Fees in the reasonable amount of $25,000.00. 
DATED this _Lg_ day of November, 2008. 
-J 
• • 
CERTIFICATE OF MAILING 
I hereby certify that on the Jg_ day of November, 2008 a true and correct copy of the foregoing was mailed, 
postage prepaid, or sent by interoffice mail to: 
Sam Johnson Todd Reuter 
Fax: (208) 947-2424 Fax: (208) 765-2494 
Daniel English 
Clerk of the District Court 
By ~,;, '.k, t ~ 
Deputy Clerk 
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Todd Reuter ISB # 5573 
Theresa L. Keyes ISB # 6350 
K & L GATES, LLP 
1200 Ironwood Drive, Suite 315 
Coeur d'Alene, Idaho 83 814-183 9 
Telephone: (208) 667-1839 
Facsimile: (208) 765-2494 
todd.reuter@kl gates. com 
theresa. keyes@kl gates. com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
Defendant. 
No. 07-4690 
JUDGMENT 
JUDGMENT SUMMARY 
JUDGMENT CREDITOR: Stewart Title Guaranty Company 
.JUDGMENT DEBTOR: Vernon Jerry Mortensen 
JUDGMENT- I 
K:12023762\00026117034_ TRI 17034P24XS 
r . ·'"! 
' '·
• • 
PRINCIPAL JUDGMENT AMOUNT: -0-
ATTORNEY FEES: oo 0, 00 
COSTS: 0-
TOTAL JUDGMENT DOLLAR AMOUNT: 1t-a :s, o o o. o o 
This matter came before the Honorable Lansing L. Haynes pursuant to Defendant, 
Stewart Title Guaranty Company's Motion for Summary Judgment. Defendant appeared 
through its attorneys of record, Kirkpatrick & Lockhart Preston Gates Ellis, LLP by Todd 
Reuter. Plaintiff, Vernon Jerry Mortensen, appeared through his attorneys of record, 
Johnson & Monteleone, LLP by Sam Johnson. The Court heard, weighed, and fully 
considered the briefs and testimony filed in this action. The Court also heard and 
considered the arguments of counsel. After the summary judgment hearing, the court 
issued its Memorandum Opinion and Order in Re: Defendant's Motion for Summary 
Judgment ("Order Opinion"), a copy of which is attached hereto as Exhibit A. 
Plaintiff then filed a Motion for Reconsideration, and the court considered 
Plaintiffs Motion and other pleadings of record and issued its Memorandum Opinion and 
Order in Re: Plaintiffs Motion for Motion for Reconsideration, ("Second Order 
Opinion"), a copy of which is attached hereto as Exhibit B. 
The Court also subsequently reviewed Defendant's Cost Bill, Memoranda in 
support of attorney fees to Defendant as prevailing party, and the accompanying 
Affidavits of Todd Reuter and Theresa L. Keyes in regards to fees and costs incurred in 
this matter. 
JUDGMENT-2 
K:\20237821D0026117034_ TRl17034P24XS 
• • 
Defendant is asking this Court for an award of fees and costs as follows: 
Attorney fees: 
Costs: 
Total Judgment Dollar Amount Requested: 
$71,406.00 
$ 372.82 
$71,778.82 
Consistent with its Order Opinion and Second Order Opinion, 
THE COURT ENTERS FINAL JUDGMENT as follows: 
1. All claims made by plaintiff Mortensen are dismissed with prejudice. 
2. Defendant is awarded$ ~ 5, co o.oo in attorney fees and $ - o - m 
costs based on the Courts discretion and following findings, which are supported by the 
Memorandums and Affidavits of Todd Reuter and Theresa L. Keyes In Support of 
Motion for Attorney Fees and Costs: 
a. Plaintiff initially named the wrong party as Defendant in the action. He 
did so despite knowing that North Idaho Title, not Stewart Title of Coeur 
d'Alene, issued his policy, and despite being told in the Answer and in an 
Oct. 19, 2007 letter. For example, his refusal to amend his complaint cost 
Stewart Title unnecessary fees of approximately $5)00.00. 
b. Plaintiffs claims for fraud and emotional distress were clearly time-barred 
and no good faith argument was presented to extend the law to allow those 
claims. 
c. Plaintiff had no basis on which to argue that the law of Idaho allowed 
recovery against an insurer who had defended the underlying Akers case 
and paid full policy limits. 
t\J bV'-""'°'aJN 
DONE FN-OPDq" COUR:1 this _lL day of Jttly, 2008. 
JUDGMENT-3 
K:\2023782\00026117034_ TR\ 17034P24XS 
r, 
' < 
! 
• 
Presented by: 
K & L GATES, LLP 
Bx~ad Z-~vi,0~ 
ToddReuter,isB # 5573 / 
Theresa L. Keyes ISB # 63 50 
Attorneys for Defendant 
Stewart Title Guaranty Co. 
CERTIFICATE OF MAILING 
• 
On this (q day of Na { , 2008, a true and correct copy of the 
foregoing Judgment was mailed in the U.S. Mails, postage pre-paid; sent via interoffice 
mail,or sent via facsimile, addressed to the following: 
Todd Reuter 
Theresa L. Keyes 
K&L Gates LLP 
618 W. Riverside Ave., Ste 300 
Spokane, WA 99201 
Telephone: 509-624-2100 
Facsimile: 509-456-0146 Via Fax 
Sam Johnson 
Johnson & Monteleone, L.L.P. 
405 South Eighth Street 
Suite 250 
Boise ID 83 702 
Telephone: 208-331-2100 
Facsimile: 208-947-2424 Via Fax 
CLERK OF THE DISTRICT COURT 
JUDGMENT-4 
K:12023782100026117034_ TR\17034P24XS 
;'~ l.. ' . ' 
• • 
Exhibit A 
C ,, 
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CASE NO. CV -07-4690 
MEMORANDUM OPINION 
AND ORDER. IN .RE: 
Dm:ENDANT'S MOTION FOR 
SUMMARY JU.t>G.M.1!."IT 
Sam Jobnaon. JO.H.1',,SQN & MONTELFONE, LLP, Artomcy for Plaintiff 
fodd Rc-.lter, .i{JR.ICPATR.1CK & LOC:Kl!ART PR.EST0:-1 GA'fES £LL1S LLP, 
Attorney for Defendam 
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SU!vfMAR'\. 1UtJGMENT 1 
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FACTIJAL AND PROC'RDJ1BAL BACKGROUND 
Defendant, Stc,wan Title, isllued a Title Commitm1.-nt and title insurance policy to 
.Plaintifi'n;garding a.160 acre patoel purehnsed by Plaintiff in 1994. Plaintiif aPld 80 aa-es of 
that parc~l to David and Mi.i>heHe Wh1te in 2001 .. Defendant issued a title wmrance policy 
insuring access to Plaintiffs pnroel for this sale. The accea£ itww'ed by Stewan Title "traveled 
rm:r and acroi.s property own.el! by Dennis aud Shenie Akm. Stewart Title became aware that 
the casen:ent across Aken' land was questionable and attempted. an ~nsuooessfu.l neiotiati<>n to 
pur~h:tse access from lhe A.km in l,tei 2()1)1 
1n January, 2002, the .Akers b1ought suit against PlaintiIT for trespass/injury to property in 
Case No. CV 02~222. In an attempt lo re&0lve the problem, Detettdant purchased a small 
triangular pared at the west ctld ot'tbc ace~,& road 6:om Kathryn 'Baker. Defondant recordod 1111d 
quitcluixned this pared to Plaintiff Mortensen and the WWtcs. In April 2004, Ditlriot Judge JobJJ 
Mitcbell tt-ndgr~d verdict in favor of tlle Akers. Judge Mitcb¢ll held that Plai:itiffMorttnsen and 
fn(· \l\'bitcs did not })rave an. eastn1cn1 to their propc:rties C:"-"tetlding over the Akers' property and 
tnat they had trespassed by roalililg improvements on tl1e triangular shaped paro~l .&Jl(i were thus 
liable for damage,s for trespa&s, emotional distro&s und puni1ivc: damage$. 
t>ofendant made represetttatil'>Illl to Piaintiffby telephone and in writing that Defendant 
would assiet in appc:allnG Judge Mitchell's d®ision. On May lg, 2004, Defendant informe«l 
Plaintiff in writing tMt it had cbsngcd its pos!tio11 a11.d refused to continue d,.fendmg lhe lav:1uit, 
opting in.citead to ,:>ny Plaintiff the $200,000 policy limit. Plaintiff rot;ineid. his own co1.mscl for 
the .;.ppeaJ. \Jpo.111·emarid, fae di strict court upbc:ld its origjmd n1Uog and awarded the same 
d:imag:s as in t11.e original case: $150,00(> punitive dmnagca; trrsblc, damagos in e,ccces of 
MEMORANDUM OPlNlON A.l"ID ORDER '0:-i :RE: DEFiNDANT'S MOT10'N FOR 
SUMMARY JUDGMEN'f 2 
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$S 1.000; artd damages .for emotional diswt8 in the amour.t of S 10,000. Pla.inliff has a pending · 
1tppeal or that final ju<igmw. 
Plainti ffbto\liliC suit ogwrun Dcfc;ndllllt on July 2, 2007. for failing t.? oontinu4!J deftlncting 
rhu liti~tton, and aUogcli the following Cll,JCS of ac1ion: B~h ')f Contract; Bad Faifh; 
'/v! isreprest::ntati,1n'.Fraud; .Bm.otionai Di5treu; IUld Punitiv~ Damages .. 
Def1'01hnt now movte the co1.1n: fer sum..mary judgment OD ill olaim$. 
n 
S,TANDARl'>S FQR SUMMAR)' JVQGMENT 
S\lmmary judgment ill proper when '~he plcsdmga, depositions, and ,ld.'l'lissions c,n tile, 
to;~ther wit.fl the afflda,·itii. 1f any, ,how that there ia no gell111.tie i11mue as to any malt1tial fact and 
summo1;· judgnm,t pmc~di~gs is 1o ~timinate the necesdty of 'ttlal where facts are no1 in 
dispute and whc~ existent anu 11ndiupu1.w. racrs ?eat! io a conclusion of law which ie t:)t\'!'trun. 
/Jerg·,, Fairman, l 07 kl~ho 441,444,690 P.Zd 896 (1984}. 
On a. motion for i:llmmary jutlsment. tht fams jn the rcootcl are tt> be liberally constn1ed 
fr1. ta.vor of the p~ o-ppo~i.ng the rnotiou Where s jury has been requested, the party opposing 
:be motion b: ~ be gi,ren the benefit ohU favorable inferences which might reasonably t>e drawn 
1fom tl1e evidence. Roelf v D()ts, City, 1 S(J Tdaho 199, 938 P..2d 1237 ( 1997): .B<mz 1·. SudWfl,1k..v, 
l l ~i ldallo 539, SOS l> .2d 876 (l991 ). 
Once the n1oving party has properly suppoT1e.tl the motion for suni.macy judgm~111., the 
non,-movillg p!'rty m\lst co1.:te< fo.rvrnn,1 w1th evidence which c:ont.radicts that evidence subll"Jtted 
h;v· lht: moviTig party an,1 whicll establishes the exisrence of a matmal is11ue of ~putcd fact 
1.ehm v A-ssociat1t.d L{)gl{fog ContractorJ, Jtic·., 116 ldaho 349', 350, 77~ P .2d 1191 (1988). The 
>f.EMORANDt,"M OPINlON A'!'m OMER ll'i ~: DEFBN'OAm''S MOTION FOR 
~;·cr~fl\,fARY JUDOtfEl\"1' 3 
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opposu1g party cami.ot rest upoo mere allegations, but the pany's response, by affidavit or 
otherwise, mu!>t set f011h spe<:lfk facts showing that ther~ is a g:etriuin~ is,,ue of matcim1 l tac·i A 
more, 111:.ii11tilh: of evidence is nc-t enough to create- a material. issue of disputed fact. I.R CJ>. 
5(1(i'1; Smith v. Meridian Joint School Dtscrirt No. 2, l2S Idaho 714, 91S P.2d oS3 (1996); 
.E'tiwards i· Conchemcc. Inc. 11 l ldaho 851. 727 P.Zd 1279 (Ct. A.pp: 1986). 
lfthol"C arc: no genuine issurs of material faL'lB between the part!e,, a motion for 
i:u.lU!l'LIUY judgment must be dcnil!l(j if tho c,•idcncc is such that co.Dfl.icting infcrenc~s can be 
.1rB.Wl'l th:ref.rom and lf reiwo.na':>le peopl~ :night reach different conclusions Riveraide 
I)evelopment Co. v .. Ri1.:'1ie., 103 [ilimo 515,519, 55'-) P.2d 657 ('1982). 
i\. Brencn of Contract 
JJJ 
DISCUSSION 
Plaintfff r:onti.mds tho.t Defenctant 'breached the hm1ra:nce con.tract by refusing to pll!&uc 
i.l1l 11pp~al oflhl:! uc,dt,rlyingjuJgrn,:-11t. Plail1titTha.'i not ea\abliihed o genuine issue ofmntetial 
{ac.t tililt Defendant has brei1c;oc:i.l. any of th:, ti:im1$ of the iosunmce conlrnet. 
Jn$Uflmce poHcies are a mo.Iler of r:ontra.ct between the insurer and the ,nsured AMCO 
In.; Co .. ,. .. Tri-Spu:r 1,w Cc., 140 Idaho 733, 739, lOl P.3d 2261 232 (2004). Specfol nllca of 
c:onst:ruc:titm apply to protect 1he insur"'1, when there is an .ambiguity in an insurance contrar:t. 
Forf!mosc Tnr Co. v. Pi,t:zier, ·, 02 Idaho 1381 142, ti21 P.2d ,, ,, 321 (1981). Hthr, insurance 
poitcy is clear il.lld unambigu.'.lus, the det~i1:1.ation of the inaurr.noe policy's mcaruog ond legal 
~('t~c1 arc qu"stious of law. C,,y e,(ld4lm F<Jli.r v. liorne lruiem. ~-, l26 !dano G04, 607, S88 
P.ld 383. 386 (1995). 1f the contract is r,ot ambiguous, the mcuming oftbc: in:.u.tancc: policy and 
· the intent of the parties mutt be dete1n1ined from the i,lai.n meaning oftbc insurance policy's own 
.\'!EMCR.A,."1DU.M OP.lNlO.~ AND C>;lDE.R 1N Rf.· .Of!.f:'EJ'<l'.DANT'S MOTION .FOR 
SUMMARY JUDCMENl 4 
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words. Nrttional Un/07/ Ftrd Int. Cc:i .• 'V. Dtxon, J 41. Idaho S3 7, S40, 112 P .3d 82$, 828 (200S). 
The relc:-1ant contn1et l,u:g&UJge 1eads as follow,· 
OPTIONS TO PAY OF. OTHERWISE SETTLE CLAIMS; 
rERMINA !ION OF LlABILITY 
Lt~ caae of a claim under tlu$ polio)', the Company shall have the 
fullowi.'lg additional o;,tiom: 
(a) To Pay or Ton1ier Payment of the Amount oflnsc.r111lce. 
To pay or tend.er pn)'tl".lcnt of 1hc amount onnsurance under lh;s 
policy topthw with an,· oosts, iittomey's fees and elf.pen&es 
mcwted by lhe insl.il'cd c.lain1ant, which were authoriuid by the 
Company, up to the time ofpaymcut or ti:nd.er of payment llnd 
v\.'hich tllr. Compltlly is ob?igatcd to pay 
L:pon tllQ exercise by the Company of this optlon, all liability a11d 
obligations lo Lhc inllll1cd 11nder this polky, other f!wi to make 1he 
payment tt;quircd, shall tcrmillatc, including any liability or 
obligation to defend. prosecute, or contjnue any litigation, and the 
policy shall be su.ttcndorcd to the Company for c~llatiop. 
(Stewart Title Guaranty .Policy § 6(c); Def. E.ic. 2). 
This Court holcl8 as a matter of law lhat lhia inaunmoe policy is 11.r.. unambiguous 
::.ontTact susce?tible only to the me..wng that Defendant had the option of defendin,g or 
i ndemnHYins Plaintiff Tor. co.ntrac.t specifically allows Defendant to first defepd Md then 
switch to indemnify up to pc,lfoy limits at any stage of the case. The possibility that tho policy 
WM nJver delivered to Plaintiff is immatcdal because Dcfc::ndant i• not ait.eni.ptjng to dcf~iit 
cr;,verago ,i:nder the policy. 
PAGE 05 
Defendant's motion for summary J11.demenr on the issue of Breach of Contract is gta11ted 
B. Bad Faith: 
Plaintiffallogcs that Dcfendtmt (al.led l.n its duty of diligence and good :&ith by 
!r.lt;;,mr,tins to acquitc a.cccss to Plaintit'.f' s property without the involvement r;f Pl.untiff, imd fm· 
ioi!ini;: to ccntinue to defend P1aiutiffthroughout the, appe"'1 ptocoss Plaint'iffhu failed to rnise 
MEMOllANl>l.Jlvf OPJNION AND ORDER 1N RE· PEf':£NDA'N'1''$ MOTION FOR 
SU.MM.ARY JUDGMENT 5 
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:1 ~rmine issua o(material fact Thar Defondant has broa.chc:J any'l«m. of the contract. Without a 
breach of th.e expre-fs terms of a contract, the Co\UT will nec.osuril) conclude tl1cx:e was uo 
bmtci:\ of rbi: implied oovenar.t. Poaclitru. ~tt./($111emt Fundu,g, 273 B .R. 839, 87B tBankr . 
. D.Idaho 2001). 
Plamtiff also a!'8\l.l:!S thctt the tendtlring of policy limits may relieve Oefcndan, from eny 
ititd.le!r liability to defend or indcrr..nify ai; against third parties, but the paym~t oaim.ot rclie,·e 
Stewart 'r)!c from Uie legai cout1~uencef cJf its own b-reaeh of the rltJe policy This argumcut by 
Pliiln!iff 1.mounts to a 11esligence arg11.rm,nt not pied a11 a c:•use of aotic,n i.n his Ccimplaiut. An 
insuri:d must brin.& a tort action fur darru1gei; incw-t'ed from thlf br::acb of a coDtract lerm by the 
it1surance ~pany if the daniugcs sv.stained are not fully C()m})\'r&blc within policy lil.1'1its. 
McK.i11/ey 11• Guara11rv Nert 'l. Jns. Ct.•, 144 Idah1~ 247, 1 $9 P.3d 884 (2~07) 
Defemfa:nt's motion for ;::umnuuyjodgment on the i~ue of bad faith is granted. 
N~ithtr of~bc tb.cories tlt'Equl'lablc l!~toppeJ nor Quas1-EsloppeJ, ,u-gucd by PJalntiffar 
c,tal a-rgument, but not oricfod or plr.d b.)r Plllintiff, can be es:ablished by PlAinrit'f 
l . liq~1itab1e &toppel · 
The elements of Equitable Estoppcl axe 1!11 follows: 
(l) o false rcprOIJO.lltation or concealment of a material fact with actu.\l or ooninrur.tiv~ 
knowledge of the t."Uth, 
t. 2) tht party a111W',W1, c:stoppel ·oid not know or. ~uld not di11covt:r the tt'Uth. 
(3) the false rcp,~cn!ati.on or cot1.00alm~r1t wu rnado with the intent that Jt be :relied 
npon, an<1 
i_4J the person to wbcm me rc-~cnt"°tion w~ made or from whom tllo .facts woni 
c<>!lcoale-.d1 rclii6d \\nci 11,:;ted upon 1he reprC1;'entation or concealment to llis [ or her] 
prejudice:. 
Km1d.~rm.,. Agee, 12$ .Idaho T76, 179, 918 P.2u 122 l, 1224 (,1996). 
MP.MORA."IDUM OP.INION A ... "ID ORDER lNRE-· DEl''BNDANTtS .fy}OTION"F'OR 
St:MM.-\RY JUDGMENT 6 
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Plaintiff nii$ put fOTWtlrd evidence by which a Jury could tlnd that Defendant concealt.1d a 
matl.'!l'ial fac:1 from Plaintiff (namely, lark of ao.oe&S to l'laintUf s property), and there may be a 
,1uesh.:>1'l of fact as to whether Plaintiff lo.\ew or could have known lhi$ fact. However, PlRintUi 
has presented no evidence by which a jury C1'JUld find that Defandant concealed this fact wltb the 
intont th1:1l it be l'elied 11pon. ran,er, the undisputed evidence is that Defendant t.ook mea..ciJrcs such 
1hat :Plaintiff would discominue the use or improper access by! ( J) negoth1tfog wirh Akers to get 
that 11ccess, nnd (2) by buying pr•>per.ty from .Bftkcr i.n auuttcmpt to cw~ the ae,;;ess problem 
,2. Quas1-P..s11'1ppel: 
The doctrine a.i,pli(!S when'. 
(1) til~ offcudiug pany took ~ d1m,rent posltlon than his or her original positi•J\1 
and 
(:Z) dther 
(a) \h;: ofte.nding p.uty s;ann~d !Ill tul.vanraee or oauscd a dlsadvantage, to 
the otl:er pa.tty; 
(b) the other party was induced lo cl1ange positions; or 
(c) it wr.>ulti be unconscionable to perm.it the offending party to maintain 
liil inC(lnsis\ent pos·irion from one be or she has already @rivw a 
benefit or uoqwesoed in. 
Atwood\' Smith> 143 ldaho 110, tla P .3d 310 (:?006). 
Uncooicionabihty roust he shown m addition t,::, tbe change of position; a change in 
position does not by itself e;tablish Ul'l.:;onsciona!>ility. In re .&iate of Ell1ott, 141 Idaho 177, 
183, .:.08 !' 3d 324 (2005). 
P'lai-:itiff can e4tabHfih.11 gt:nui.oe mat1;1rlal i$.S1.&e that Defendant tool:; a different position 
rrom h.$ original nctio11 (i .e, d~fondiug .first iwd later ind~mifyin&:), but there is 110 cviden.cc: to 
l'l'>l:lhligh that this WIIS LUl unconscionable clu,.nge in position given tha.t thOS() optl.ons were 
. 1.~q>.r.essiy provided for in tht\ in1-1.i:ranei: eonlract. 
Mf!vlORANDCM Ol>lNION AND ORDl:·R ~N RE DEf'ENDANT'::3 MOTION FC>R 
SU.MMAR Y JLTDGMEl'\T '7 
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D. Fraud·. 
'Plaintiff alloses that Def~ndan1 c.ommittcd fraud wb011 it ~presented to Mortensen and 
While that H wollld see them tnrough U\e ontlr~ legal a.ct.ion i.Mludini a Supreme Court appeal if 
oec~ssar;v. A clli.Ulo of actiatt for fl'a.ud i11 subject to a three y~ar statuti: of lluJitatio11, that begins 
ro nm when the plaintiff bas actual or constN.ctive Jcnowlc~g~ of the .facts constitu.ting fraud. 
McCarkle v Norrhwf!.sttm1 MJ<t"al Life.Ins .. Co .. 141 Idaho 5.50, SS4-SS5, 112 P.Jd 838 (Ct.App. 
200S); J.C.§ 5-218(4') 'J11e l8.$l oommunicmion between the: parties occurred on May 19, 2004. 
!n tint letter, Defendant informed Plaintiff that Stewart Title was not going to dofi,nd. him 
through the appeiil an.Ii enclosed a check lbr the policy limit Th~forc, Plaintiff had aelual or 
oo.ns:nictive.knQwled.3e on May 19, 2004 ofDcfendant's change in po-1tio.n, b',11 did not filo the 
Complaint in th.is action until July 2, 200'1. The statute oflimitations ha!; run on this claim. 
D:-fendant' s motion for swnmar;; judgmenl on the issne of fraud is gclliltcd. 
f!.. lr.t1ict1011 of Emotional. Dist.res&: 
The statute oflimitations tor enl.Qtiomu dilitross claims fa two year$. I.C. § 5-2 l 9. The 
statu\e of limitations has run on this chum fur 1he same reasons discussed above. PlaintiIT argues 
that these tort clalms are not barred by the statute of lirnitutions b.:cauae they· ate continuing torl::s 
Plaintiff argues that the torts of fraud and emotional dls\1"e$S continue until ,;uch time as 
l)ef.endant either recommences its effo1ts to fi:r.. UK, right of acoe,s, or unt:11 the undcryliog Akers' 
.,u.it reach~~ ils final decision. 
Plaintiff's argument that tht".se two tort~ constitute c.ontinu.ous tortuous conduct that tolls 
the stalUte ofllmitatiom.; is unfuuncitd and doos not square with th" definition ofcomlnuing torts 
pro,•idc:d in CobM1$J• ,. .. City ofCha!.lts, l ~8 ldnho 154, 59 P.3d 959 (2002) or Glaze v. 
Deffenbaugh, 144 Tdaho 829, 172 P.Jd 1104 (2007). A continuing ton is coropr1aed of a series 
l\tEMOR.A;'IDUM OPINION ANt) OR'D'E-'R. f'N'RE: !>t!F'tlNDAN'T'S MOTION FOR 
St.:it\WY JUDGMENT 8 . 
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of M2'Qin.&,, discl'cct cventii or conduct that ri:11ult it1 thlmagcs allegedly arisia__~ fron, each 
111cidt-nt. ii is a tort inOfoted over 11. pcmod oi' time and i-nvolv"g fcpca.ted unlawful conduct, not 
1h.: co11tiT1ued ill effects fo.mt ao original violation. Cobb/~·. l )8 Idaho ut l Si -1 S~. ln t.h~ 
!llstant case, Plamtiff &H,...ge11 damages from the ill ~ftects suff-eiod from Dc:.fendant's sol~ 11ci of 
optini t,, tt,tm-inare clefending Plaintiff. 
:>efi!ndimt 's a1otion for &UtrJnary judgmem is also granted u to the issue of in!Uc~ion l)f 
1:muh or. al d1 streiJs 
.Defcnuaut\;; motlcm lor s1m:mary judsmcnt on the iSS\lQ of p1.tnilivt1 d.ama_gcs is gr311ted it.S 
none of the above causes c,f ac.,tion h11\l'e S'!.lrviv~'<l 
JV 
CONCLUSION 
.Based on the forcgl>.illi disv~s1011, 1t ,a hereby ORDER.Fl) that the Motion for Summary 
Judgm:nt brought by .J)eft:nd9tlt fa grar.ted Counsel for The .Defendant shall submlt a. proposed 
MBMORA~'DUM OPlNIC>t-: AND ORDER tN' Rf.:. r>BFEND/,NT'5 MOTION .FOR 
s·c~\!ARY JUOGMENT 9 
PAGE 9/10 t RCVD AT 3/28/200810:14:26 AM ,acific Daylight TlmeJ * SVR:SPOFAX/1 ~ ONIS:3497 * CSID:2087652494 1 DURATION (mm,ss):0444 
' ., ') \., 
• • 
03/27/2008 21:33 
: , , . " :t: 1 2087652494 PAGE 10 '11 ''' I' ' l'\"' 4 1 
~· • : 1' r:c : · r. . ·• 
jJ, ,._: 
CERTIFYCATB OF MA tL!NG/OELIVERY 
On this J2]c1a1 ofM1m:b .. 7.008, .:1 U\11.'1 and. coirect copy oftbe foregou1g was malled in 
the V.S Mails, postage pri,p1:1.id, scm vi:. inte:to:fflcc mail, or seo.t ·via facsimile, addri:ssed to the 
Sei.m Johnson 
jCil-12\'SO.~ & MONTELEONE. L I..P 
40.5 South .E.iihth StTeet, Stt :?5\) 
Boise, TD 83 702 
·Facgimile: 208-~·47 .. 2424 
Todd Reuler . 
'KIRKPATRICK & LOCKilART .PRESTON GATES ELLIS LL.P 
1 t'Orl lron\\·ood A ... enue, Ste 3·15 
('or~r d'Ali,nc, ID B'3814 
'F,ie$imile· 208· 76$-2494 
DAN.l.SL J. E.,",;(.,USH 
Cl.ERK OF THE D1S7R1CT COURT 
. 
\ 
tr· -- • Sy_ :,~(QiLi 
MEMORANDU.VI ,:>PINiQN ANO ORDE-R IN RE: DI:!F'ENDANT'S MOTION FOR 
SlTMM.~RY mPOl'vffiN'f l 0 
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r,s;u,v 
JN TH'E. 'DTSTRYCT COURT OF THE FIRST ruDtClAT.. OJSTltlCT OF THE 
STATE Or Il:>AHO. tN AND FOR nm COUNTY OF KOOTENAI 
vt:tt~O~ J~R.FY MORTEKSEN, 
P1aintiff. 
ST~W ART TITLE GUARANTY COMP ANY 
'Defendant. 
) 
) 
) 
1 
) 
) 
) 
) 
) 
, ______________ ) 
Defendant·~ Motion for Reconsideration is denied 
CASE NO. CV ~07-4690 
MEMORANDt,'M O.P1NION 
ANt> ORDER IN U: 
PLAINTIFF'S MOTION FOR 
t{ECONSIDERATION 
Plaintiff has filed , Motion for Reconsideration of this Court's Order Gtanting 
Defendant's Motion fot Summ.uy Judgmc:nt. filed March 27. 2008. Both parties filed legal 
memoranda and oral .argument ot1 the motion was heard June 13, 2008. 
ISSUES 
T. ?1aitttiff urgUts this Court to reconsidet summary judgment for lJcfendllllt on 
Plaintiff& Brea.ch of Contract Claim. Plaintiff argued that a tl!ITT"t1 of the contract itt question. 
11tlde:t paragraph 4(b1, was for defendant, if it exercised its right to take steps to establish title itl 
real property fot Plaintiff. to act diligently. 
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Plaintiff is accurate in describing thi5 pmieular tcrtn of the contract; however, Plaintiff 
did not plead a breach or contract for fadure of' Defendant to perlonn diligently. Pl~int\tr5 0t1ly 
breach of contract claim alleges that Defeiidant failed to defend Plaintiff by prosecuting an 
appe:i.1 of the court·, judgment in Abi,.s v. Mone,isun. Kootena.i Co. Civil Case No. 02-2.22 
Plaintiffs gerterllt claim for "'had faith'" 121 rus Complaint a11egcs a. bread, of the covenant of 
good faith and fair dealing for failing to p~rfo1tt1 the terms of the contract diligently. This 
particular bad faith claim. thorcforc, lies in tort. There is rm dispute in the t~btd that Pla.i'l"ltlff 
knew of the alleged breath by Stptentber of 2002; thus, the tort claim is batted by the four ( 4) 
year statute of Htnitation1 ai5 pr(1\'iously cited by this Court in i~ Memorandum b.:t-isiott Ile~ 
Defendant's Motion for Summary Judgment. 
Tt. l'laintif'f also urged tbili Court to reconsider Plaintiffs arpmc:nt on the theory of 
QUaii-e.toppc:1; that i.s. that Oefendanfs dcchi1011 to f;r$t "defend'" P1aitmff iJ1 the appeal ptocess 
and thm to cease that defense ~d pay Plaintiff the policy limits under the contract was 
''Wlconsc1onabh:·• under tht circumstances. 
Again, Plaintiff did not plead a cause of act.ion baged on the remedy of quui•e,toppel. 
:t'ta.intiff filst mentioned thi11 theory at oral .argument on Defendant's Motion fot Sumniary 
fodgtnent. but did not then and ha& not now provided a lc;al amdysis or authority for his 
arsument of quasi .. estopptl as a means by which Plaintiff should stll"Vive summary judgment for 
t>efendat1t. Not only wu this theory not pied by P1ainti f'f, but there is no evidence in the: record 
to establish that Defendant'fi change of position was an uneonsctonablc act ~iven that 
Defendant" s paying Plaintiff the policy limit.5 was exprei.sty pri;,vided for in the insurance 
contract. 
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CONCLUSTON 
Ba.std ott the foregoins discussion. it is hereby ORDERED that Plaintiff's Motion for 
~i=coo&iduatian h denied. 
Dated this~ day of l1We, 2008. 
LANSt. ff.\ YN~S 
DTSTRlC:t JUDGE 
.PAGE 03 
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CERTTF'tCA TE OF MAJL!NG/OF.L!V.ERY 
Otl this -1:i. day of June, 2008. a true and correct copy of the fottgoing was mailed in 
t~ U.S. Maib. postage prepaid, settt via mteroffle, mai1, or sent via fa.c&imile, addn,sstd to the 
fol1owit1J: 
Sam Joh1JSC'21 
JOHNSON' & MON!EL.SONE, L.L.P. 
4.0S South Eighth Street, Ste 250 
Boise. tD 8:3102 / 
Facsimile: 208~9.1.,-2424' V 
Todd Reuter 
KJRKPATRlCK & t.OCKHART PRESTON GATES ELLlS t..t...P. 
1200 ironwood Avenue. Ste 31S 
Coatr d'Alene, lD 83814 / 
Facsimile: 208-76S-2c1.94 V 
PA'3E 04 
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Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 
Boise, Idaho 83 702 
Telephone: (208) 331-2100 
Facsimile: (208) 947-2424 
sam@treasurevalleylawyers.com 
Idaho State Bar No. 4 777 
Attorneys for Plaintiff 
• "Sit.;[ Of-' IDAHO ~S" 
COUHTY OF KOOTENAl1 ., 
FILED: ~ ;)_ \-\ \11) 
2008 tlnV 2 8 AH IQ: 5 I 
CLE~~~ 
DEPUTY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 
V. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
Case No. CV-07-4690 
NOTICE OF APPEAL 
I.AR. 17 
TO: The above-named Defendant/Respondent, Stewart Title Guaranty Company, and its 
counsel ofrecord, Todd Reuter, of Kirkpatrick & Lockhart Preston Gates Ellis, L.L.P., 
the Clerk of the above entitled Court, and the Court Reporter: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Plaintiff/ Appellant, Vernon Jerry Mortensen, appeals 
against the above-named Defendant/Respondent to the Idaho Supreme· 
Court from the Summary Judgment entered on the 19th day of November 
2008, by the Honorable Lansing L. Haynes, District Judge, presiding. 
NOTICE OF APPEAL - 1 
ORfGINAL 
r, 
t_' 
• • 
2. The above-named Plaintiff/ Appellant has a right to appeal to the Idaho 
Supreme Court, and the order described in paragraph 1 above is an 
appealable order under and pursuant to l.A.R. 1 l(a)(l). 
3. PRELIMINARY STATEMENT OF ISSUES ON APPEAL: 
(a) Whether the district court erred by granting summary judgment on 
Plaintiff/ Appellant's claim for breach of the insurance contract; 
(b) Whether the district court erred when applying the doctrines of 
Quasi-Estoppel and Equitable Estoppel to the facts presented in this 
case; 
(c) Whether the district court erred in ruling the Plaintiff/Appellant's 
claims for the infliction of emotional distress were barred by the 
statute of limitations contained in Idaho Code § 5-219; 
(d) Whether the district court erred by ruling on Plaintiff/Appellant's 
motion for reconsideration that "Plaintiff did not plead a breach of 
contract for failure of Defendant to perform diligently." (See 
MEMORANDUM OPINION AND ORDER IN RE: PLAINTIFF'S 
MOTION FOR RECONSIDERATION, p. 2); 
(e) Whether the district court erred in denying Plaintiff/Appellant's 
Motion for Reconsideration; 
(f) Whether the district court erred in awarding Defendant the sum of 
$25,000.00 in attorney fees under Idaho Code§ 41-1839(4). 
4. No order has been entered which has sealed any portion of the record in 
these proceedings. 
NOTICE OF APPEAL - 2 
5. 
• • 
(a) Is a reporter's transcript requested? Yes. 
(b) Plaintiff/ Appellant requests the preparation of the following 
portions of the reporter's transcript: (1) the reporter's transcript 
from the hearing on Defendant/Respondent's Motion for Summary 
Judgment held on March 18, 2008, (2) the reporter's transcript 
from the hearing on Plaintiff/Appellant's Motion for 
Reconsideration held on June 13, 2008, and (3) the reporter's 
transcript on the hearing for the presentment of final judgment and 
whether to award attorney fees and costs, held on October 17, 
2008. 
6. Plaintiff/ Appellant requests the following documents to be included in the 
Clerk's record in addition to those automatically included under I.A.R. 28: 
(a) All documents filed in support of and in opposition to 
Defendant/Respondent's Motion for Summary Judgment. 
(b) All documents filed in support of and in opposition to 
Plaintiff/ Appellant's Motion for Reconsideration. 
( c) All documents filed in support of and in opposition to 
Defendant/Respondent's Motion for an award of costs and attorney 
fees. 
7. I certify: 
(a) That a copy of this Notice of Appeal has been served on the 
reporters from whom a transcript has been requested as named 
below at the addresses set out below: 
NOTICE OF APPEAL - 3 
-
• 
Laurie Johnson 
Official Court Reporter 
5976 North 15th Street 
Dalton Gardens, Idaho 83815 
M&M Court Reporting 
Julie Mccaughan 
816 Sherman A venue, Suite 7 
Coeur d'Alene, Idaho 83814 
• 
(b) The estimated fee for preparation of the reporter's transcript 
requested from Ms. Laurie Johnson in the amount of $325.00 has 
been paid; the estimated fee for preparation of the reporter's 
transcript requested from Ms. Julie Mccaughan in the amount of 
$65. 00 has been paid; 
(b) The estimated fee of $100.00 for preparation of the Clerk's record 
has been paid; 
( c) The appellate filing fee has been paid; and 
( d) Service has been made upon all parties required to be served 
pursuant to Rule 20, I.A.R. 
0r Abt;. 
DATED: This~ day of,-A:t:tgYst,,2008. 
NOTICE OF APPEAL - 4 
r· I.' 
• • 
CERTIFICATE OF SERVICE 
' ~ Ai,(/. 
I CERTIFY that on the ;2 0 day of. AHgHst, 2008, I caused a true and correct 
copy of the foregoing document to be: 
D mailed 
D hand delivered 
D transmitted fax machine 
to: (509) 444-7872 
NOTICE OF APPEAL - 5 
Todd Reuter, Esq. 
Kirkpatrick & Lockhart Preston Gates Ellis , L.L.P. 
618 W. Riverside Avenue, Suite 300 
Spokane, WA 99201-0602 
JOHNSON & MONTELEONE, L.L.P. 
C 
• • 
IN THE SUPPREME COURT OF THE STATE OF IDAHO 
VERNON JERRY MORTENSEN 
Plaintiff/ Appellant, 
vs 
STEWART TITLE GUARANTY, 
COMPANY 
Defendants/Respondants, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
__________ ) 
CLERK'S CERTIFICATE 
SUPREME COURT NO. 
35949-2008 
I, Daniel J. English, Clerk of the District Court of the First Judicial District of the State of 
Idaho, in and for the County of Kootenai, do hereby certify that the above and foregoing 
record in the above entitled cause was compiled and bound under my direction as, and is 
a true, full and correct record of the pleadings and documents under Rule 28 of the Idaho 
Appellate Rules. 
I further certify that exhibits were not offered in this case. 
I certify that the Attorneys for the Appellant and Respondent were notified that the 
Clerk's Record was complete and ready to be picked up, or if the attorney is out of town, 
the copies were mailed by U.S. mail, postage prepaid. on the } l,.., day of 
_·_~~--C:v:r::~--' 2009. 
I do further certify that the Clerk's Record will be duly lodged with the Clerk of the 
Supreme Court. 
,,. n.. 
• • 
In witness whereof, I have hereunto set my hand and affixed the seal of said Court at 
Kootenai County, Idaho this ') ~ day ~'0..rx='. , 2009. 
DANIEL J. ENGLISH 
Clerk of the District Court 
Catny ·v1iLLvi ii 1U 
By: __________ _ 
Deputy Clerk 
• • 
IN THE SUPPREME COURT OF THE STATE OF IDAHO 
VERNON JERRY MORTENSEN 
Plaintiff/ Appellant, 
VS 
STEWART TITLE GUARANTY 
COMPANY 
Defendant/Respondent 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_______________ ) 
SUPREME COURT NO. 
35949-2008 
CLERK'S CERTIFICATE OF SERVICE 
I, Daniel J. English, Clerk of the District Court of the First Judicial District of the 
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally 
served or mailed, by United States mail, one copy of the Clerk's Record to each of the 
Attorneys of record in this cause as follows: 
Sam Johnson 
405 S 81h St., Suite 250 
Boise ID 83 702 
Todd Reuter 
1200 Ironwood Dr., Suite 315 
Coeur d'Alene ID 83814 
IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the 
said Court this ) 0 day of :s;,= , 20~. 
Daniel J. English 
Clerk of the District Court 
by: Catny Victorino 
r. ("\ r .. 
